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DEFENDA.:T'S MEMORANDUM OF LAW IN(Filed Jul 
y 7, 1969) IN SUPPORT 
OF MOTION TO DISMISS THE COMPLAINT (Filed May 6, 1969) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


KURT SCHMIEDER, 
Plaintiff, Civil Action File 
No. 69-1939 
-against- 


HELEN B. DWYER, 


Defendant. 


DEFENDANT'S 
MEMORANDUM OF LAW 


Defendant Helen B. Dwyer moves to dismiss the 
complaint pursuant to Rule 12(b)(6) of the Federal Rules 
of Civil Procedure on the ground that it fails to state a 
claim against her upon which relief may be granted. 

The cause of action alleged in the complaint, 
which defendant only accepts as true for the purposes of 
this motion, is essentially a simple one. It alleges a 
moral obligation on the part of defendant to return to 


plaintiff certain cash and securities located in America 


6.9a 


which the plaintiff alle;es he irrevocably zave to the de- 
fendant in 1938, when their seizure, from him by Nazi authori 
ties appeared imminent. To avoid obvious problems with 

the Nazi authorities, plaintiff, a German citizen then and 
now living in Germany, alleges he obtained the advice of New 
York attorneys and upon such legal advice he made a transfer 
of these assets to defendant Dwyer, then a secretary in 

the attorney's office. He alleges he was advised that this 
transfer would be (complaint, — À "impregnable at law, 
leaving a mere moral obligation" to return the property 

at a later time. Mrs. Dwyer was and still is an American 
citizen resident in New York. 

The complaint then alleges that at a later time 
the United States Government seized the assets from Mrs. 
Dwyer as "enemy alien property" and in an action by her 
for its return, the plaintiff assisted her in obtaining 
the return to her of part of it and was promised by her 
that for this assistance that (complaint, par. 9): "his 
moral interest would be preserved". 

` On this basis plaintiff now seeks to impose a 
constructive trust upon the said property and asks for an 


accounting. It is however crystal-clear that the complaint 


— —— 
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at u ;t alleges a moral obligation to return the property, 
and a moral obligation, no matter what its strength, can 
never support a claim for relief. Therefore since this 
complaint does not allege a legal obligation, the said con- 
plaint must be dismissed. 

From the face of the complaint it appears that 
all the principal actors, except for the plaintiff herein, 
were New York residents, and that all of the transactions 
involved here took place within the State of New York. 
Therefore New York law applies. Hazel Bishop, Inc. v. 
Perfemme, Inc., 314 F.2d 399 (2nd Cir. 1963); Auten v. 
Auten, 308 N.Y.155 (1954). 

Turning to that law, the New York authorities 
are unequivocal that a moral obligation will not support 
a cause of action. See for example Pershall v. Elliot, 
249 N.Y. 183 (1928) where the New York Court of Appeals 
stated succinctly at page 188: 

"A previous moral obligation is 
insufficient as a consideration to 
support an action to enforce an execu- 
tory contract. 

a mere moral or conscíentious 
obligation, unconnected vith a prior 
legal or equitable claim, implies no 
duty and is not a sufficient considera- 
tion to support a promise." 


To similar effect is Parsons v. Teller, 188 


N.Y. 318 '1907). 


co en 
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It is clear from a reading of the complaint 
that the plaintiff knew he was giving his property away 
siuce he unequivocally alleges in paragraph 6 that he had 
an attorney's opinion that his transfer to her was "impregnable 
at law". He further asserts in paragraph 9, not that his 
moral interest later became a legal interest, but merely 
that in consideration of his assisting the defendant "his 
moral interest would be preserved". (Emphasis added).  Con- 
sequently the only thing that exists today is a moral 
interest and the law of State of New York, supra, is 
that such an interest is insufficient to sustain a cause 
of action. 
For the foregoing reasons it is submitted that 
the complaint herein should be dismissed. 
Respectfully submitted, 
OWEN & TURCHIN 
Attorneys for Defendant 
Helen B. Dwyer 


60 East 42nd Street 
New York, New York 10017 
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PLAINTIFF'S MEMORANDUM OF LAW IN OPPOSITION TO FOREGOING 
MOT I ON 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


KURT SCHMIEDER, 


Plaintiff, : CIVIL ACTION FILE 


No. 69-1939 
- against - 


HELEN B. DWYER, 
Defendant. 


PLAINTIFF'S MEMORANDUM IN OPPOSITION 
TO MOTION TO DISMISS 


Defendant has filed a motion to dismiss cn the ground of the 
asserted tailure of the complaint to state a claim upon which relie 


may be granted. Defendant relies on piaintiff's use in the cumplaint 


of the words “moral obligation ", and cites as authority two cases 
holding th past consideration is insufficient to support a new promis 
The Pershall case was an action on a contract resting on a will, as 
to which the court said 

" [t exoresses no consideration... The doctrine that past 


=~ = = HP" $c - - v 212^ 2 $^ ie 4 1! q - - i > 
consideration is no consideration is well recognized ani 


universally enforced.” Williston or. Contracts, section 
A previous moral obligation isuyurficient as a zol 

de ration to surport an rection to enforce an axecutsry 

contract. Parsons v. Teller, 188 N.Y 318, 39N. Z. 930 


The Parsons case holds in part 
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"The first question, therefore Presented is whether there 


was a value consideration which would have supported 
the contra: .. it seems to us plain that the agreement 


was a mere voluntary provision in favor of the plaintift 


made by the deceased out of motives of gratitude and 
affection. " 


The issue in the cases relied on by defendant, whether past 


consideration will support a new promise, is entirely different from the 


issue in the present case. The obligation undertaken by the defe. dant > 


was direct consideration for laintiff's transferrin the assets to her 
* 


and thus in no sense the type of mere moral obligation to which the 


opinions in those two cases refer. "Moral", in the sense clearly inten- 
P y 


ded in the complaint, as indicated in the recitation of the fact 


S Seit 


forth thercin, means conforming "to the generally accepted rules which 


society recognizes should govern everyone in his social and commerc- 


> 


ial relations with others" (58 C. J. S. 1199), and giving rise to a duty 


valid and biuding, alth ough not enf 


forceable by an action at law 


In Taylor v 


, Fourth Departinent, (1903) 81 AD 470 


477: 80 N. Y.S. 10:12, 1048, it has been held 


" We think that the moral Obligation assumed by the debtors, 
having the purpose suggested, to secure payment in full 


of a prior indebtedn 


uw 
y 
— 


nay be regarded as being so 


connected with and rel: ting toa prior legal doligation, as 
to bring it within the characteristics sem . Iiga tions 
which are held sufficient zo furnish a legal consideration 
for subsequent promises or à greerüents, [t has bean held 
that à mere oblioation of : dra! „ conscience, entirely 
disco nected with and ha i 4 un or gin in any legal 5 

cquit: ble ot ligation, would aot be furficient to operate 
even as a Consideration Jor a promise or a “reetnent. 

That, however, is not tHiscase. (Gouldt- Drividsor 


26 N Y o0 1. 010; Ehie v. Judson, 24 Ww end. 97. 2” 


In Gi Davidson (1863) 26 N. Y. 604, 611 New York 
Court of p} ils re 21 t ! f ! 6*3] tion wit! 
the following ds 

"The go were valuable am the defendant personally 


received the benefit of them; and the price she agreed 
to pay therefor, is a debt which, "in equity and conscien 
she ought to pay. In other words, she ought in common 


honesty to pay for the goods. Her promise so to do was 
) pay 


by her persona lly 


it was to discharge a m oral obligation founded upon an 


made for value actually received ; and 


antecedent valuable consideration, created for her owı 


4 


personal benefit, and at her special instance and request 


1 
i 


and I am of the opinion t 


gatory upon her." 


The present suit is an action in equity to impose a constructive 
trust. The purpose of this remedy was stated by Cardozo J., in the 
Guggenheim Exploration Co., 225 N. Y. 380, 


122 N. E. 378, 380 (1919) in the following terms: 


A constructive trus 


ie law makes such promise obli- 


i 
conscience of equity finds expression. When property has 


e 


been acquired in such circumstances that the holder ot 
le legal title may not in good corscience retain the bene- 
> 2€8 J 5 
o . ^ * N. ; " m " -+ * "^ 
ficial interest, equity converts him into a trustee. Moore 
v. Crawford, 130 U.S. 122,128, 9 Sup. Ct. 447, 32 L. Ec. 378 
— — a g et 8 2 11 
Pomeroy, Eq. Jur. sectior 1053 
1 | Beatty case was followed in the more recent decis 11 
10 Dcaily ca S . J 
Coane * American Distillir C omo 9499 N.3 197. BE, 
r 1 y az ] 
90, where n 0011 V OI GO, 2 Dre r co ucilvo t 1287 vl 
certain stock, the court held 
` È, ] 4 e . +t - 
" Whi e le yal title 1 in Inne ina vidu | GeienGaniD, i 4 
1 lau Amer a tH 
actually belongs, by operation of law, to American i 
S (Si Beatty Guggenheim I lo tio Co 223 Y 
sti n e i t i 


E. 


ho 
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Restituti : ion 160) and under the circumstances dis- 
closed by the pleadings 'cquity's intervention is essential, " 
sectio f t! Restatement of Restitution referred to in the 
opi |i reads as follo 


" When à person holding title to roperty js subject to an 


equitable duty to convey it to another on the ground that 


he would be unjustly enrich if he were permitted to 
retain it, a constructive trust arises." 


i) under this section reads in part 


"A constructive trust does not, like àn express trust, arise 
because of a manifestation of ar intention to create it, but 


is imposed as a remedy to prevent unjust enrichment. " 


) contains the further statement: 


"In most cases when a constructive trust is imposed the 


result is to return to the piaintift property of which he has 
been unjust!v d tri to take from the defendant 


Property tne retention of which bv him would result in a 
corresponaing unjust enrichment of the defendant; in other 
words the effect is to pre t.t 3 10 e plairciff and a 
corresp ling gain to the defer pi, nd to out each of 
them in the position in which he w before the defendant 
LI 
acquirec the pr pert; 3 
is p ‚ the following rules a ible to the consideration 
dis: f« Í failure of the cct lain! LO state à cause 
yuld b ne in mind 
Pleadings should D cons ugd! sunst ie! justice 
F.R. C.P.) 
A cotnplaint should not be disn >d for insufficienc yunins3 


ìà Certainty that pla ntiff is entitled to no relief under ar 
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vagueness or lack of detail is r a ground for a motion to dismiss, but 


rather a motion for more definite statement (Moore, Federal Practice, 


Vol. ZA, par.12. 08 page 2273). 
Turning now to the complaint's factual obligation 


Plaintiff lived and worked in the United States for many years, 


and returned to his birth place in Germany in 1911, leaving his invest- 
g 


ments in the United States as securities and a bank deposit (Par. 4). | 
Prior to World War II, in or about 1938, he was advised by New York | 
legal counsel and a New York certified public accountant in regard to 

his fears that the Nazi regime rnight marshal his assets in the Urited 

States for the purposes of the objectives of that regime, and in parti- 

cular in regard to his desire to find a way of protecting his assets (Par. 

5). In accordance with the advice of said persons, he transferred his 

said cash and securities to the “efendant, who was at that time 2 secre- 
tarial ernployee of attorney in New York, and whom he had never 

met or heard of previously (Par. 6). In doin 
[4 


ion Oi 


his counsel that this transfer would be ir.pregnable at lau, so tha: 


he need have no fear as to his non-disclosure to the German authorities 
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Plaintiff had no communication with anyone in the United States 
during World War II, and after the war was sentenced to prison for his 
anti-communist activities in the Russian-occupied zone of Germany 
where he lived. Meanwhile his American assets were seized as enemy 
alien property (Par. 7). Defendant filed an action for the return of said 
property, and required the assistance of plaintiff for purposes of the 
suit. Plaintiff gave his assistance toward establishing defendant's legal 
interest in the property, being in the Soviet Zone at the time, based on 
the promise that his moral interest to have the property restored to 
him would be preserved. As the result, defendant settled her suit, and 
received a portion of plaintiff's property (Par. 8-10). 

Plaintiff was eventually able to leave the Sovict Zone, and then 
being in a position to assert his interest, was unable to obtain any 
information as to the whereabouts of the defendant, whom he finally 


succeeded in locaiing, and against whom he files this suit for the im- 


pression of a constructive trust on the property she received from him 


(Par.]11-12). Plaintiff has no remedy at law, ard invokes the aid oí 


equity (Par.13). 


Under the doctrine of constructive trust set forth above, it is 
submitted that these number of grounds for equitabie relief stated 
in the coniplaint 

First of all, the very nature of the transfcr itself, ing neither 


a transaction for consideration, ror a vift, gives rise to à presumption 


of in) t enrict t 
which is nei 111 
since the le fend t 
obje ct oí a y donative 
there any consideratior 
I is based on the ve ry 
to avoid unjust enrichn 
Beyond this, mor 


the part of the defendant 


This agreement 
g ; 


relief 


Further, 


the transfer 


attorney, fir 


later tha 


the irnpositi 


jurisdictio 


152 S W. 774, 


the < 


— * L| 
€2?Ha 1 
| ipport acti A transfe 
| 
f ( derat . f ; j 
i 1 ra > i 11 21: C early, 
te { known to the lainti ff «} a 
ne plaintiff, she was not an 
"mt i F. * — ^ 
t such a would give rise toa gift Nor was 
, t the ¢ nef } 
ipport the transfe on any other ground. 
r f if the concent One? tis * 
ri LI I ^» econsiruciive trusts, 
i cause of action exists. 
er, the con plaint asserts an agreement n 
"etd ni? — nriff! “rane & $ ' 
) I )gniz« | property interest. 
n id estat n t eq table bas 10 
] è Al + 4 
int alleges that plaintiff was led into mak 
; representatio on tiie pari of his New York 
f perty Z ransferred to his secretary 
! f 1 7 ] 
i defi in Fer litigation, plaintiff's 
Af * mnt $ ‘ 
| anoii JA i> 101 
4 n rt ‘ r f a 51 
i i , i.e t * +4 ı € ‚u Dit 
T ! ` li, 0 j 
e on the 5 j P LO fullins,(19i 3) 
9. as ) G ru , V Ol. 2, 
i é 
' — í T | ry » 
{ l G I l y ul a rri prese tation 
'] 1 t. d 
id lie l Qu 9niy \ (a) t 
€ parli I t TISA € 81 ul have kr 
f Ly k CO ho i * ) è 
" ind it ev byw } to i ce th ) 
j th ‚tl ) ' t^ cl ` , it to ` s 
) om t \ ( 111 4 mat j l t 
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Plaintiff, being an anti 21 in Nas "Germany in 1938, and an anti - 
communist in Soviet -« ipied Germany after the war, was hardly in a 


position to make an indepe: 


investigation, and especially under 


these circumstances had a right to rely on the advice and representa - 


tions of his New York attorney to make the transfer to his $t etary. 


Bogert on Trusts, Vol. 5, section 473, page 30, note 58. 10 


, refers to 


the principle relating to reliance on advice of persons in a confidential 


relationsh set forth in K'oehn v. Prendiville (1957) 316 P. 2d 


154 Cal. App. 2d 156, in which the following is stated 


"Whereac onveyance is procured by one in a confidentia! 
relation thr ough false statements, the grantor may t 


De 
excused from investigating the truth of the statements or 
reading the deed by reason of the confidential relation 
and the reasonableness of reliance on the grantee." 


Had plaintiif desired to give his property away, he could certainly have 


found more suitable objects of his charity thar 


J l 1 person not e en k n 
to him previously. He had a right to re ly ont attorney to take suitable 
Step Lo p ect his terest in his t roperty, d upon the attorrs 's 
selection of his sec ry às à representation of ^er integ y, these 
being two very material considerations in hi ing « his attorney's 
advice 

In addition, even if the representatio e no ffic i: to 
give rise toa basis for the impo itio ol A constructive trust, | t 
would have ı cause of action based on mistake, since pl: In tit! ` 
alleyed his unders andine that! teter ty Wau d bi preserve I gest] 
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} 


i the transfer. Even a unilateral mistake on the part of the transferor 
ficient to constitute a gratuitous transferee a constructive trustce. 
See Scott on Trusts, 3d Edition (1967) Vol. V sec. 465, page 3427, 


Bogert on Trusts, 2d i dition (1960) Vol.5, pages 41 et. seq., and Lamb 


v. Schiefner, Second Department (1908) 129 A. D. 684,114 N. Y. S. 34. 
Finally, the undue influence arising out of the confidential relation- 
ship combined with the duress conditions existing as to plaintiff in Nazi 
and Soviet- occupied Germany, the penalties including death which he 
— 

would encounter if the authorities there were to learn of foreign assets 
owned by him before or after the war, and the power arising in the New 
York attorney and his secretary, by reason of their knowledge of the 
existence of the property in the United States and piaintiff's not having 


made disclosure thereof to the German authorities, to cause such 


penalties to be meted out to plaintiff, would provide a further basis for 
equitable rclief. Piaintiff was placed in a position of being required to 
ne ia 


his counsel's pronosal. Bozert on Trusts, 


© 


make a blind acceptance 


2nd E dition (1960), Vol. : ze 47, Note 90. 5. A transfer 


Ds 
in 
(v 
n 
~) 

fa 

"DO 
fy 


: 1 ‚subject, . ds 
under such circurista:ices is almost presumpti.e:y to the imposition of 


212 a an N 2 


trust responsibili:y, and this is strenthened by the extreme improvi- 


dence of tne transfer under any other circurnstinces. Kazarus v. Manu- 


facturers Trust Co., 4 A. D. 2d. 227, 164 X. Y. 5. 24. 21 (1957), attirmed 


at 1 N. ¥.2¢. 930, 175 N. Y. 8. 2d. 172, us taxei ianu COSA 


63la 
10 


quoting Scott on Trusts 2d Edition identical with 3d Edition (1951) Vol. 


IV, Sec. 333, 3p 2632: 
" The question in each case is whether in vicw of all 
circumstances the settlor was improperly induced to 
create the trust. The mere fact that he was pursuaded 
by another to create the trust, whether that other was 
the rustee or a beneficiary or a third person is not of 
itself a sufficient ground for setting aside the trust. The 
mere fact that there was a confidential or fiduciary rela- 
tion between the settlor and the trustee or the beneficia- 
ries of the trust is not of itself a sufficient ground for 
setting aside the trust. Nor is it necessarily sufficient 
that it was improvident for the settlor to create the trust, 
or that he failed to take independent advice of an attorney 


* 
or of others before cheating the trust. There is no rule 
waich automatically determines whether or not the trust 
can be set aside because of undue influence. The question 
in each case is whether the trust was created under such 
circumstances that it would be inequitable not to permit 
the settlor to set it aside. " 
As stated in the Beatty opinion referred to on page 3 above: 
" A court of equity in decreeing a constructive trust is 
bound by no unyielding formula. The equity of the trans- 
action must shape the measure of relief. " 
Therefore, even if the facts of this case do not fall precis .y into 
any of the foregoing classes, the circumstances could still be found 
to have resulted in unjust enrichmont, the touchstone of the cor-tructive 9 15 
trust concept, and the basis for equiiable relief. I int relies on 
a strict definition of terms utilized in the complaint, but does not 
attempt to explain on what basis she feels chat a transfer made to her 
without cousidessiion or donative intent should vest equitable title to 


property in her, particularly when the purposes of the transaction 


2 : TO : nm : T CAS are in 
clearly set forth in the complaint were to protect plaintiff from. possible 


11 


prosecution by reason of his non-disclosure to the German authorities 


$5 


t 


mention shouid be made of the possible argument that some time after 
the transaction was completed, the alien property laws would have 
prevented this type of transaction, and that plaintiff therefore would 
have, lost the property bad it not been for the defendant. The transfer 


——— 


was not illegal when made, and in any event, as the law is summarized 


A 


in Scott on Trusts, sec. 422, 4, Vol. 4, page 3268: 


" Where the settlor was ignorant of the facte which made 


the trust illegal, he is not precluded from recovering 

the property from the trustee. The mere fact, however, 
that the settlor was ignorant of the law making the trust 
illegal is not held to be a sufficient ground for permitting 
him to recover the property from the trustec. If, for 
example, his purpose was to evade the claims of his 
creditors, the mere fact that he did not know that the 

trust was illegal on his ground is not a sufficient ground Tor 
permitting him to recover the property. Where the trustee 
however, misrepresented the law to him and thereby 
induced him to create the trust, he can recover on the 
ground that the parties are not in equal fault, " 


Plaintiff was, in any event, being under restraints in Germany, entitled 
to rely on his attorney's advice as to the legality of 


The following statement from 


895, relating to an analozous oletion 
of a statute prohib tiny conveyances to «liens, is in point: In Ales ae 
Epstein (Note 17:233 Mo. 134, 222 S. W. 1012 (1920) ) 

"a woinan who desired to purchase !ard on a partition sal 


arranged with the defenc^nt, a confidential friend, tl 
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he should attend the sale and purchase the land for her. 
Hc purchased the land but refused to convey it to her. 

She brought a bill in equity to enforce a constructive trust 
in her favor. It was held that since she was an alien and 

a statute provided that aliens should not acquire land, she 
could not recover. The court said that although when an 
alien has acquired the title to land, she can be deprived 
of it only in a proceeding brought by the state, yet a court 
of equity will not help her in acquiring the land. If the 
result is, however, that the friend who abused the confi- 
dence placed in him would be permitted to keep the land, 
it seems unfortunate. It is submitted that it would be more 
just to let her have tbe land unless the state brings a 
proceeding to reach it. The fact that the beneficiary of an 
express trust or land is an alien does not prevent his 
enforcing the trust against the trustee, as we have seen, 
and it would seem that an alien should be able to enforce a 
resulting or constructive trust, leaving it to the state to 
en force a forfeiture if it wishes. " 


Plaintiffishould not be deprived of the opportunity to obtain a 
determination of his rights against the defendant by reason of a possible 
governmental interest in enforcing alien property statutes. Such interest 
is the function of the public avthorities to enforce, and is no defense 
to the claiıns of unjust enrichment, representations, overreaching and 
violation of conficential relationship clear!y stated in the complaint. 

Howcver, should the Court feel that the complaint in its present 
wording is inadequate to express plaintiff's claims, or that any langu- 


— —— M M à 


age therein must be deleted or revised 59 as ta avoid the connotation 


————  M—— —Ü 


suggested by the cefendant, plaintiif asks leave to arnerd thc compiaint. 
The failure to permit amendment in order to rı:medy such defects has 


been held by the Second Circuit Court of Appeals to be error. Neeff 


v. Emery Transportation Co. , 284 F.2d 432, Downey v. Palmer, 
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CONCLUSION 


For che foregoing ré ons it is submitted that the motion to 


dismiss the complaint should be denied, or in the alternative that 


plaintiff should be granted leave to amend his complaint. 


"WERNER GALLESKI — — - 
Attorney for Plaintiff 
70 Pine Street 
New York, N. Y.10005 
Phone: 943 - 0076 
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DEFENDANT'S REPLY MEMORANDUM OF LAW IN RESPONSE TO FOREGOING 
MEMORANDUM IN OPPOSITION 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


a E T PET „ 
KURT SCHMIEDER, 
Plaintiff, Civil Action File 
: No. 69-1939 
-against- 
HELEN B. DWYER, 
Defendant. 
à F x 


DEFENDANT'S REPLY MEMORANDUM 


This short reply brief is submitted in response 
to plaintiff's answering brief. 
| The cases cited in plaintiff's brief, where they 
d are applicable, demonstrate the correctness of defendant's 
position. The quote from Taylor v. Hotchkiss at page 2 of 
plaintiff's brief is really dispositive of the claim here. 
"It has been held that a mere obligation of morals or con- 


science, entirely disconnected with and having no origin in 
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any legal or equitable obligation, would not be sufficient 

to operate even as a consideration for a promise or agreement." 

Passing the question of the existence of any moral obligation 

which defendant vigorously denies, this quote sets forth 

defendant's position. All the complaint alleges is a moral 

obligation in no way connected with or having an origin in 

a legal or equitable obligation and therefore the claim does 

not set forth a cause of action. 

Similarly, the allegation in paragraph 9 that 

there was a promise to preserve a moral obligation can 

rise to no higher level and remains merely a moral obliga- 
‘ tion which under the law is not enforcible. 

Plaintiff's brief itself reveals his recognition 

that this is the law. The brief repeatedly refers to what 
is now termed a "property interest" in the gift to defendant. 
In the complaint however, it was simply a moral interest in 
the gift. This shift of language does not lend any more 
validity to the ere the claim is, it is submitted, in- 
valid as seeking to enforce a moral obligation regardless of 
plaintiff's attempt to constitute himself as the holder of 


some kind of property interest. 


Plaintiff also raises the point that he had made 


a mistake in celying upon the representations of his prior 
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attorney. But no mistake is alleged in the complaint and 
moreover the brief does not demonstrate any such mistake. 
On the contrary, the complaint alleges that plaintiff was 
told by his then attorney that this gift to defendant was 
impregnable at law. No plainer words could have been used. 
There was no mistake nor were there any misrepresentations. 
Indeed plaintiff intended this to be an absolute gift and 
he sought the assurance that it would be impregnable at law 
because he was fearful of what the Nazi authorities would 
do to him if they learned he had assets outside of the country. 

Plaintiff then takes the position in the brief that 
this was not really a gift because there were other people 
to whom he would rather have given the gift. The complaint 
does not set this forth but just as plaintiff is bringing 
in matters outside the complaint it is submitted that defen- 
dant may also do so. The fact is that plaintiff did have 
relatives here in the United States at that time and they 
all for various reasons eld to accept this gift.  De- 
fendant herself was reluctant to accept it. Considering 
the climate of the times this is certainly understandable. 
Not only was there the stigma of dealing with a German 
citizen but also, there was the probability of a lawsuit by 


the Alien Property Office which was ín fact brought against 
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defendant. Further, for plaintiff to h.ve made this gift 
to re ives mighi have aroused Nazi suspicions. 

Lastly plaintif: requests leave io replead if 
this motion be granted. It is submitted that not only 
should the complaint be dismissed but also that no leave 
to replead should be permitted. Nowhere does plaintiff set 
forth any indication of what he would plead if leave were 
to be granted. Obviously he could not deviate from his 
claim that this was merely a moral obligation, which as 
previously set forth fails to state a claim upon which 
relief can be granted. 

Respectfully Submitted, 
OWEN & TURCHIN 


Attorneys for Defendant 
Helen B. Dwyer 


Civil Action 


Year 19 
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ENDORSED ORDER OF FRANKEL, D,J, ON SEPTEMBER 26, 1969 DENYING 


URT SCHMIEDER, 


Plaintiff, 


MOTION , 
Re: _Schmieder v, Dwyer- 69 Civ 1939 639a 


-Endorsement , 
Defendant's motion assumes the large burden of 


demonstrating “beyond doubt that the plaintiff can 
prove no set of facts in support of his claim which 


Would cıtitle him to relief." Conley v. Gibson, 355 

U.S. 41, 45-46 (1957). The burden is not sustained. 

Plaintiff's appeal to the "conscience of equity,” Beatty 

Guggenheim Exploration C^., 225 N.Y. 380, 366 (1919), 

invol:es orincivles that ure intrinsically open-ended 

and adaptatle to the infinite varieties cf ccnceivably 
iduciary" relationships. See, &.9., Restatement 


c£ Restitution §§160, 166 (1937); Bogert, Trusts & Trustee 


§§481-32 (2c ed. 1960); Sinclair v. Purdv 235 i..Y. 245, 
252-54 (1223). It is not possible tc say that the broad 
allegations of the complaint afford sc room fcr the prcof 
of facts to which such principles might apple. Evidently 
sensing the possibility that a court might so hold, 
counsel for deferdant undertook upon argument cf the 
motion to forecast evidentiary matters inconsistent 

with some of the complaint's assertions. But there is 
no occasion, of course, upon this Rule 12 mcticn without 
affidavits, to treat with such speculations. 


The motion is denied. So ordered. 


Dated: New York, New York 
September 26, 1969 
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DEFENDANT'S MOTION FOR SUBSTITUTION OF PARTIES AND SUMMARY 
JUDGMENT 


UNITED STATES DISTRICT COURT 
SOUTHI DISTRICT OF NEW \ 


wa ĩðV ði n „ x 
KURT SCHMIEDER, 
Plaintiff, 
-ogainst NOTICE 
HELEN B. DWYER, : Index N 
: 69 Civ. 1959 
Defendant 
. . X 
SIRS 
PLEASE TAKE NOTICE that upon the annexed affidevit 
of Richard Owen, Esq., sworn to March 31, 1971, plaintiff's 


deposition signed by Richard Owen, Esq., as the « fficer udminis- 
tering the oath, and the pleadings herein, the deferdaat will 
move this Court at a Civil Motion Term thereof to be held in 
Room 506, United States Courthouse, Foley Square, New York, 

New York on April 20th, 1971, at 10:00 o'clock i^ the forenoon 
thereof, or as soon thereafter as counsel may be heard for 

(1) an order pursuant to Rule 25(a) of the Federal Rules of 
Civil Procedure, substituting Louis H. Hall, Jr., as Preliminary 
Executor of the Estate of Helen B. Dwyer, deceased, for Helen 

B. Dwyer, individually, as the defendant herein, and (2) for an 
order pursuant to Rule 56 of the Federal Rules of Civil Pro- 
cedure, dismissing the complaint herein on the ground there are 


no issues of fact and as a matter of law plaintiff is not 


entitled to the relief sought herein, and for such othe: and 


further relief as to the Court may em proper 


Dated: New York, March 31, 197 


—9 TURCHIN 
"d pte ) 
By: Lime La 


A Member of the Firm 
Attorneys for Defendant 
Ofiice & P.O. Address 


| 60 East 42nd Street 
New York, New York 10017 


MO-1-0420 


TO: 

WERNER GALLESKI, Esq. 
Attorney for Plaintiff 
70 Pine Street 
New York, New York 10005 


I 
1 
i 


AFFIDAVIT OF RICHARD OWEN IN SUPPORT OF FOREGOING MOTION 


| 


| 
| 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORX 
KURT SCHMIEDER, 
Plaintiff, 
-against- - JAFFIDAVIT 
HELEN B. DWYER, 
Defendart 
STATE OF NEWYORK )) 
COUNTY OF NEW YORK 
Richard Owen, being duly svorn, deposes and ys: 
I am a partner in the firm of Owen & Turchii I was 


v 


retained by Mrs. Dwyer during her lifetime defend against 
this action brought by Mr. Schmieder and after her death on 
May 16, 1970, I was retained by the preliminary executor, 
Louis H. Hall, Jr. 

I make this affidavit in support of the motion by 
the defendant herein to change the caption of this action t« 
substitute the Estate of Helen B. Dwyer, deceased, and in 
support of the Estate's motion for summary judgment herein. 

Mrs. Dwyer died on May 16, 1970 and her Will dated 
September 9, 1966, has been offered for probate in the 
Surrogate's Court, New York County, Index No. 4663/70 . During 
the pendency of that proceeding Louis H. Hall, Jr., who is 
named Executor under the Will, was granted preliminary letters 
testamentary on August 6, 1970, by Surrogate Samuel Silverman 


and his bond was duly posted in the amount of $10,000.00. 


Plaintiff's attorne, has been aware as a matter of 653a 
record of Mrs. Dwyer' death, at least since September 23, 1970, 
when he souckh. t intervene in the probate proceeding in th« 
New York County Surrogcte's Court 

It is therefore submitted that the caption of this 
action should be changed. In place of Helen B. Dwyer as 
defendant there should be substituted Louis H. Hall Jr. as 


Preliminary Executor under the Last Will and Testament of Helen 
B. Dwyer, dcceased, to reflec: the true state of the record. 

In support of the Estate of Helen B. Dwyer's motion, 
pursuant to the Federal Rules of Civil Procedure, Rule 56, for 
judgment dismissing the complaint herein on the grourd there 


are no issues of fact, there is submitted to the Court the 
deposition of plaintiff Kurt Schmieder. 

To accommodate plaintiff, who is an elderly gentleman 
residing in the Federal Republic of Germany, I conducted his 
deposition at Frankfurt-am-Main, Germany on February 9, 1970. 

At that time it was agreed that I, as a Notary Public, would 
administer the oath to plaintiff and the necessary interpretei. + 
The deposition was taken on a tape recorder, and upon my return 

I had the tape transcribed. On April 8, 1970, I mailed three 

copies of the transcript to plaintiff's attorney for execution 

by plaintiff. Although I have repeatedly requested the executed 

copy from plaii.tiff's attorney, and I am informed that it has 
already been executed and is in his attorney's possession, to 


date it has not been furnished me. Plaintiff's attorney takes 


the position that I am not entitled to it on the claim that I 


do not represent the Estate of Helen B. Dwyer in this action. 
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However, as plaintiff's attorney is fully aware, I am the 
attorney of record for the Estate in the Surrogate's Court 
proceeding in which I have been an adversary on his motion to 
intervene and over the past approximately six months, many 
papers from both sides have been served and filed all indicating 
my position as attorney for the estate. As a result of 
plaintiff's refusal to furnish me with his deposition, I have 
signed the deposition as the officer administering the oath 
pursuant to Rule 30(e) of the Federal Rules of Civil Procedure. 
During the taking of the deposition many documents 
were marked as Exhibits which I am annexing hereto in support 
of defendant's motion. These are Exhibits A, B, C, D, E and 
G. 
In addition, I am annexing hereto as Exhibit "1", 
a letter from Mr. William Graupner to Mr. Louis Hall Sr. 
dated June 11, 1947. I have read the sworn statements of Herman 
Graupner, Louis Hall, Sr. and Mrs. Dwyer before the government 
and without quoting at length, can state that they all aver 
that the gift was absolute and without conditions. 
It is submitted that as set forth in the Memorandum 
of Law submitted herewith and the annexed exhibits, there is 
no genuine issue of fact and that as a matter of law the 


complaint herein should be dismissed. 
. 


Richard Owen 


Sworn to before me this 
31st day 
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EXHIBIT A - LETTER TO HELEN B, DWYER DATED MARCH 15, 1938 
Viale 8, Balvstore 12, 


Lugano, Switzerland 
Keroh 15 , 1988. 


I am the owner of the outstanding stock of Stone} 
leirh‘ Corporation, a corporation organization under the lars of 
Dolaware, consietine of 500 shares. Stoneleien Corporation is also 
indebted to me in the total amount of $23,294.45 for cash advanced 
by me to it. I wish to make an absolute gift to you of both ny 
stook in the said corporation and of my claims for advances against 
it,oubject, however, to the payment by you of all taxes which may 
properly be chargeable to me under the laws of *ne United States of 
America, such as gift taxes or otherwise. I am instructing my ote 
torneys, Messrs. Putney, Twombly & Hall, to cause the transfer of 
the said stock into your name and have instructed the said corpora- 
tion to place the ronies due me on account for advances at your dis- 
posal, subject to the application of the said monies to whatever ex- 
tent pay be necessary to the payment of any end all gift taxes which 
way &ccrus pursuant to the laws of the United States of America. My 
said attorneys will make delivery to you of this property in my be- 
half, Ind you are to accept it as an absolute gift to do with as you 


may see fit. d 


Very truly yours, 


4 


Ken a 


è a 
p^» CHA CEAT - 


We 


Diff“ ＋ 8 IA 
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EXHIBIT B - LETTER TO STONELEIGH CORP, DATED MARCH 15, 1938 


Viale 8. 
Lugano, 


Btoneleigh Corporation, 
900 Market ütrset, 
Wilmington, Delaware. 


Gentlemen: 


I an the holder of your entire iesuec and out- 
standing capital stock consisting of 500 ehares thereof 
I am also the holder of a claim apainst you for monies 


advanced in eccount current, as follows: 


April 23, 1956 
Nov. 12, 1955 
March 19, 1937 
Jan. 12, 1958 


I am making a gift of my stock, and of all my 
sald claims for monies advanced, to Mrs. Helen B. Dwyer, 
165 Broadway, New York City. You will please note the 
ownership of lirs. Dwyer of all wy claims for advances a= 


galnet your company, and make payment thereof according 


to her instructions, 


Salvatore 12, 
Switzerland 


March 15, 


$ 1,797.45 
5,002. 00 
7,497.00 
9,000. 00 


Very truly yours, 


A 


V. 


Exhibit B 


/ 


n 
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EXHIBIT C - LETTER TO PUTNEY, TWOMBLY & HALL DATED MARCH 15, 1938 


Vinle 8. Salvatore 12 
Lugano, Cwitzerland 


March 15 ‚1858 
“ren, Pu*noy, Twombly à Hall, 


TY, 


a ode hie 


I Care to givo as an outright and absolute gift to Mrs. 
, Dayer my holüin:3 of stock of Stoneleigh Gorporatioa end 
‚g fcr advances to caid eorporation in the amount of 225,894.43. 
» < 3teustead the caid eozporation to place the monies repeat a 
i_vanees at the cicposal of Mrs. Dywer. I authorize, envower 
1 Ci.236 you, c2ploying the power of attorney which I have delivered 
* 5121 aC? that purpose, to cause my eaid stock in Btonslcicgh Corpora 
"3a to be tronsforred into the name of Mrs. Dayer, and certificates 
-apercr Colivered to her absolutely, subject, however, to the payasıd 
7 @ll t._nafcr and gift taxes which may be or become payable by rea- 
3 of cuza gift eni transfer. You are to require thet out of tks 
— co trensforrod sufficient be reserved and applied to the 
‘ont 13 full ef all such transfer and gift taxes, and you are 
2722, Giresteaé and expewered, in ny behalf, to cake and 1110 ail 
“A rc ma, Foports, te., as may ba required under the laws of the 
8 „ 0 in connect’ ca with such gift and transfer, and to rxe, 
"39029 cad Geliver, as my attornoys in fact, all such instruments 
Br U?304$p*78 as may be necessary to oarry out the transfer o. BY 
10 cparty to Urs. Doyer. C. 


Very truly yours, í 


1 5 | Hung olea UU 
N 3 : 1 


De ef h £2 4 . 
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EXHIBIT D - AGREEMENT SIGNED BY PLAINTIFF 


~~ 


1 Sero NIA Oe Real * 


r 


A Aan Damme ca Xf. N diaago Mead. ween ga 


Vedan (T^ Ween... Attn ann < 
- ~ 


K Z. A. 


Exhibit D 
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CÜaa N 

Tiris tá ia certify / hal E hs. > — v a 7 
2 — LO — . 

venet of - Qux reed. NND harass Mek ote wl Jr Laha 74 

Stoneleigh Corporation 


ITI ME Il npo le CObSA Ie ape talie nby Me hehh, four y 


' 2 „ 
ty "nt “jl: Wh MY "eu un litt sel p 2 TP 22 wth WZ fi : » 5 
Sur 


e ~e A, o j 4 ee, 
Ulitnoss , lg Merl up berdie ml said 


(Yäri Yin da, : 77 MYM IS 11 Wf tt 22 e, ry , 
Age 7 


, 

/ 
4 
/ 


RO [p rad 


31V21411832 X201S *dH02 H91313NO1S - 3 LI8IHX3^ 


9 1181HX3 


112 Schenk 


York Trust Co. 


fy 
1 1 


Dwyer eine 


NOILVISNVUL 
3NNF NO SSILNIVId AS IN3W3iVlS 


d 
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Colzan Attestation: 


The undersigned confirns herewith that 1% ie vnAspetood by 
hin that the gift of Hre., Dochuann's bark baicnoe rith tha Nog Yorz 
Trust Company and of scouritios doposited there to Nra, Dwyer is a 
voluntary, absolute and irrevocable gift, without any obligation of 
Mrs. Dayer, 

(Signed) Kurt Schmieder 
Meerane (Sachsen) 
June 1, 1948 


As witness: Dr, Alfred Lindner 


EXHIBIT’ I -~ LETTER TO LOUIS H. HALL DATED JUNE 11, 1947 


1170 Firth Aycnue 
Kew icrk cJ, R.Y. 


Hp, Laute ii. "211 
LI 

$5) L2Ccauv Jy 

Lew ori "PIT 


nen, prior to tne gi?! by Je nie Bochnanr 
to Mre. Dyer, ur. Cohuiscder told ae chat Mrs. Bochmann 
desired to 22-4? ne Girt an urrenaer m]! interest in tne 
preporty, I 230.50 hin for 8% .gnirz Ar writing showing his 
tpproval Q4 819 prop seu trenaaction- I mentioned to nis 


4 


that boc- 4 „aa taxing vn. reacor si i. ity of orrenging 
to nave Wis Miete o? “ons in 18˙½1 Tors ji wanted g te 
tn writing Por use in tne aveng grat et 887 tinna in the 
future gny Aust o. the fowls might question che trona- 
ection. "3 wareupon arate and gave V6 me the senorandva 
in hie handwri iing ajoa I have Galivered to you ond or 


5 


mich a irop renalen in znglion wii be ce fol'owe: 


*I approve oF the arrangements for my ses ter- 
in-law which we hove discussed. " 


The grranzesents whien we had Aiscuseod, and to mich he 
referred In zin ta nove, gere cose for making on aogolute 
gift by hrs, Zcahzann arter i nad irformad hin that ther 


was the only bavis on which you sould set in the tranraution. 


Very truly yours, 


DEFENDANT'S MEMORANDUM OF LAW 


TIT 
Nid 10 
/ T ur 

SUL iN 1 I 


KURT SCHMIEDER 


HELLN B. DWYER 


IN SUPPORT OF MOTION 


— E — —— — 
OF THE LAST EN 1 
HELEN B. DWYER, DECEASEI 


INTRODUCTION 


Defendant, Estate 


summary judgment pursuant t: 


1 


R 
i 


Helen B. Dwyer, moves fo: 


— 
J 
m 


tule 56 


the Fede ral 


Rules 


of Civil Procedure on the ground that the facts herein 


demonstrate there is no genuine issue as to ary material 


fact and that the Estate of Helen B. Dwyer is, therefore, 


entitled to judgment dismissing the complaint a 


of law. 


a 


matter 
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This action was commenced on May 16, 1969, 


by plaintiff a citizen of the Federal Republic of West 


"moral obligation" to give back to plaintiff certain cas} 
and securities whi-h he, while a citizen and resident 

of Nazi Germany in 1938, gave to her in the United States 
of America as a gift concededly "impregnable at law" 

to avoid confisration or more serious problems with German 


authorities. 


Germany. The complaint alleges that Mrs. Dwyer had a 


I. THE FACTS 


The facts surrounding this gift are as follows. 
Plaintiff, living in Germany, had stocks ond bonds in 
this country held for him by the then New York Trust Company, 
(3).* In 1934 in an effort to protect himself and his 
assets from the Nazis, he transferred their ownrcship to 
his sister-in-law, Mrs. Jennie Bochmann,** a resident of 
Switzerland (3) while he continued to receive the dividend 
income (3-4). When this no longer seemed to afford adequate 


protection, through William Graupner***a friend of his in 


* References are to pages in plaintiff's examination before 
trial. 


** Mrs. Bochmann is dead (5). 


* Mr. Graupner died in 1954 (17). 


"E. We 
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the United States, he asked Louis Hall, Sr.* a partner 

in the New York law firm of Putney, Twombly & Hall, to 
create Stoneleigh Corporation in the State of Delaware 

to own and manage most of these securities, then of the 
approximate value of $200.000.00 (43,61). All of the 500 
shares of Stoneleigh were then issued into the name of 
nlaintiff's sister-in-law, Mrs. Bochmann (6-6A). As the 
situation in Nazi Germany grew worse plaintiff feared that 
these securities might still be traced to him (44). German 
law at that time, The Act Concerning Economic Sabotage of 
December 1, 1936, provided the death prnalty and confisca- 
tion of property for German citizens who concealed their 
property held in another country. At the same time Mrs. 
Bochmann feared that her nominal ownership might cause 

her trouble with the Swiss authorities (8, 43-4) and of 
course there was the concern that the Nazis would al~e ^verrun 
Switzerland so she wanted no further part in it. Plaıntiff 
finally decided that the onıy. way to avoid these risks was 
to eliminate all ties of ownership to this property. After 
discussing the natter with his friend Mr. Graupner wh 
conferred with Mr. Hall, Sr., as to the mechanics and a 
possible donee, Schmieder met Mr. Hall Sr. in Leipzig 


Germany in 1938, who told him that Mrs. Dwyer, his secretary, 


* Mr. Hall Sr. died in 1949. 


656a 


had agreed to accept the gift of the property (10). is 


was the only time he ever discussed this pift with Mr. Hall, 


(10, 46, 48) and plaintiff never spoke to, met with, nor 


corresponded with Mrs. Dwyer (38). 


In March 1938 all 500 shares of Stoneleigh 
Corporation were transferred to Mrs. Dwyer (12, 17, 
Defendant Ex. E) by Mrs. Bochmann. This transfer was 
effected bv three letters from Mrs. Bochmann in 
Switzerland: to Mrs. Dwyer (Defendant Ex. A), to 
Stoneleigh Corporation (Defendant Ex. B), and to Mr. 
Hall's law firm, Putney, Twombly & Hall (Defendant Ex. C), 
setting forth her desire that an unconditional gift be 
made of all these shares to Mrs. Dwyer This was all 

evidenced 
done with plaintiff's specific knowledge (12),/by a brief 
writing by plaintiff given to Mr. Graupner, at the latter's 
house in Germany at the time of the making of the gift, 
saying that he was "in agreement with the discussed 
arrangement for my sister-in-law" (12-14, Defendant Ex.D). 
This writing, albeit brief becaus- of the risks of it 
falling into Nazi hands (13-14), was apparently demanded 
by Graupner for his own protection as evidence of his 


authority to effect the gift. See Exhibit 1 to the 


moving affidavit of Richard Owen Esq. which is Mr. 
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ing plaintiff s said statement, wherein Mr. Graupner 


"The arrangements which we had dis- 

cussed, and to which he referred in 

this note, were those for making an 

absolute gift by Mrs. Bochmann after 

I had infor..ed him that that was the 

only basis on which you could act -n 

the transaction." 

During the war years the United States 
Treasury "blocked" these assets and at various times 
Mrs. Dwyer was compeiled to obtain licenses for the 
release of monies for her use. In 1948, the United 
States government seized Mrs. Dwyer's securities under 
the Alien Property Act, and she commenced an action 
against the Alien Property Office in 1949 in the United 
States District Court, District of Columbia, for the re- 
turn of her property (20,24). For specific submission 
to the Federal Court in that action, plaintiff signed 
a statement under oath in Germany on June 1, 1948, 
stating that the gift made to Mrs. Dwyer was "voluntary 
absolute and irrev..able... [andi without any obligation 
of Mrs. Dwyer." (Defendant Ex. G). Mrs. Dwyer's action 


was thereafter settled and she reccived 55% of the value 


the property seized by the government (35-6). 


Mr. Hall dated June 11, 1947, forward- 


of 


In 1955 plaintiff himself asserted a claim for 
certain property seized and held by the Alien Property 


Office (Claim No. 63692). This claim was denied in June 


1962. 


Finally plaintiff commenced this action. 
It is submitted it should be dismissed as a matter of 
law because as the foregoing facts demonstrate, this was 
an unconditional and absolute gift. 


il. PLAINTIFF INTEND! 


*£AT, T^ ANM ARCAT ITTT 22 
DID MAKE AN ABSOLUTE AND 


DWYER 


Plaintiff in his complaint and in his deposition 
acknowledges, as he must in the face of the many documents, 
that he knew, understood he was making and intended to 
make an absolute gift of this property to Mrs. Dwyer. 

This was his intent at the time of the gift und was 
reaffirmed in his June 1948 statement. Nevertheless over 
30 years later he seeks a return of the property claiming 
that although he intended to and did make an absolute gift, 


impregnable at law, there was a moral obligation (Complaint, 


paragraph 6) to return the property. The Now York law on 
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this point is clear.* A gift, if absolute at the time 

made, is irrevocable and the donor has no right to íts 

return. Weigert v. Schlesinger, 150 App. Div. 765 (2nd 
———— áá— Pub A > adi EN £ 


Dep't 1912), aff'd 210 N.Y. 573 (1914); Manacher v. Sterling 
Nat'l. Bank, 4 Misc.2d 106° ‘City Ct. N.Y. Cty. 1956). 

From all the documents and plaintiff's admissions this 

gift was intended to be and was considered by the doror 

and donee to be absolute and impregnable at the time it 

was given. To assert that although absolute the donee 

was under a moral obligation to return the property is 
totally contradictory and would obviously mean that every 
gift, absolute when given, is subject to return if 


demanded by the donor. See for example, Pershall v. Elliot, 


249 N.Y. 183 (1928) and Parsons v.. Teller, 188 N.Y. 318 
(1907), where it is clear that whatever moral obligation 
a donee of a substantial gift may fed for the donor is not 
a sufficient basis for a Court to compel a return of the 
gift. 

In his deposition plaintiff shifted his argument 
and claimed that his friend Graupner and Hall (not Mrs. 
* Since most of the principal actors were New York residents 
and most of the transactions took place in New York, the law 


of the State of New York applies. Hazel Bishop Inc. v. 


Perfemme, Inc., 314 F.2d 399 (2nd Cir. 1963); Auten v. Auten, 


308 N.Y. 155 (1954). 


Dwyer, with whom he concedes he never mmunicated in 


way) had a verbal "gentlemen's agreement", only articuleted 
with Graupner according to his own testimony. that 

this property would be returned to him or his family afte 
the war ended (47). In other words plaintiff is claiming 
that, as contradictory as it seems, although his gift to 
Mrs. Dwyer was absolute and unconditional, nevertheless 
Messrs. Hall and Graupner had a "gentlemen's agreement", 
(it could not even be characterized as a promise which 
would of course require consideration) that Mrs. Dwyer 
was simply to hold the property for him until the war 


was over and then return it to him. 


Not only is any such testimony by plaintiff 
inadmissible, but in any event it is totally rebutted by 


every single document in the case. 


Clearly Mrs. Dwyer never promised nor had any 
agreement of any kind with plaintiff: plaintiff and she 
never communicated in any way whatsoever, and Hall and 
Graupner, even according to plzintiff's testimony, never 
said anything tc even intimate that Mrs. Dwyer asked them 


to enter into any agreements on her part. Therefore, any 


alleged agreement between plaintiff and Hall and Graupner, 


the former plaintiff's attorney at the time and the lattc 


H 


plaintiff's friend, would in no way be binding on Mrs. 


, 


Dwyer.* See for example Scott v. Palmer, 157 Misc. 133 


(Sup. Ct. Madison Cty. 1935), aff'd, 246 App. Div. 379 (3rd Dep't 


1935), aff'd, DIRT 471 (. 


Such testimony would also be inadmissible under 
the so-called dead man's statute, C. P. L. R. 54519. * 
Plaintiff, obviously interested in the event, is offering his 
testimony against the deceased Mrs. Dwyer whose interest, 
according to plaintiff's argument, is derived from the 


deceased Messrs. Hall and Graupner. 


See for example Rosseau v. Rouss, 180 N.Y. 116 
(1904) where a wife was held incompetent to testify as 
to a claimed oral agreement with the deceased putative 
father that he would give $100,000 to their son. The son's 
interest was held to be derived from the mother because if 
* The assertion in the complaint that some promise was made 
to induce the June 1, 1948 statement upon exploration had no 
factual support since plaintiff on his deposition specifically 
stated that at the time he executed the statement he was 


told only that Mr. Graupner had sent the statement for his 
signature (24). 


** New York law would apply on this issue. See for example 
Wright v. Wilson, 154 F.2d 616 (3rd Cir. 1946), cert. denied, 
329 U.S. 743 (1946). 


any consideration existed for 


to come from the mother. Thi 


instant facts, since plaintiff 


by Messrs. Hall and Graupner were 


to him for giving the property to 


Dwyer's interest was derived from 


ing similar results are Matter 


(1939) ; 


Matter of Cassola, 183 Misc. 6 


Croker v. New York Tru 


This rule necessarily must apply whethe 


e fathi promi 
a direct anal 
serts t the 
in e ect the 
Mrs. Dwyer and 
Hall and Graupner. 
f Browning, 280 
t Co 245 N.Y 
(ir. Ct NX. 
r or not 
of Messrs. 


wants to term the asserted statements 


se it had 
gy to the 
statements 
consideration 
thus Mrs. 


Reach- 


17 (1927); 
Cty. 1944). 


plaintifí 


Hall and 


Graupner consideration or a gentlemen's agreement or any- 


thing else. If the statements 


can't 


consideration, they certainly can't 


anything less. 


Hh 


1) 


be 


e 


testified to as 


testified 


III. THE FACTS ESTABLISH THIS 


WAS AN UNCONDITION 


I 


GIFT 


Furthermore, as a factual matter, 


the 


to as 


falacious- 


ness of plaintiff's argument is readily apparent. 
p 5 ) PI 


Contrary to his claim, plaintiff's intent to 


make an absolute gift without any qualification or limita- 


tion is crystal-clear from the following documents: (1) the 


10 
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three Jennie Bochmann letters, which plaintiff knew about 


and authorized, stating the gift to Mrs. Dwyer was absolute 
and without conditions (Exs. A-C); (2) plaintiff's letter 
to Graupner stating he agreed with the Jennie Bochmann 
arrangements for an absolute gift, again without qualifica- 
tion, to Mrs. Dwyer (Ex. D); (3) his own written statement 
under oath in June 1948 that the gift to Mrs. Dwyer was 
absolute ud without any strings. The language is clear in 
all these documents that Mrs. Dwyer was to get an absolute 
gift with no qualifications or strings attached. Not only 
is there no mention at all of any return of the property 
but the documents repeatedly refer to the absolute nature 


of the gift. 


The facts surrounding these documents similarly 
der onstrate the gift was unconditional. An absolute gift 
was the only sure way for plaintiff to eliminate all ties 
to the property and protect himself from the Nazis. If, 
in 1948 plaintiff felt he was cntitled to a return 
of this property, the Nazi regime was then gone, and he 
could not only have asserted any claimed right to the 


property he thought he had, but at least he could have 


declined to execute thi written statement he made under 


oath saying it was an absolute gift and he had n interest 

in the property at all. He admitted kn wing the statement 
was to be submitted to a Federal Judge in the action 

brought by Mrs. Dwyer against the lien Property Offic: 

for this very property. This, it is submitted, is conclusive 
proof that the gift was absolute.* He can hardly now 

claim before a United States Judge in this District that 

a sworn statement he made to a United States Judge in 1948 


was false. 


It is vital to both parties thatthat gift be im- 
pregnable at law. Consideration had to be given not only 
to the German authorities butalso to the Alien Property 
Office which of course might eventually seize enemy alien 
property as it had done in World War I. Under the law 
the only way to avoid seizure in this country was for the 
enemy alien to similarly sever al! ties to the property 
by making an absolute gift. See for example, Miller v. 
Herzfeld, 4 F.2d 355 (3rd Cir. 1925). From Mrs. Dwyer's 
point of view the gift had to be absolute so she would not 


be charged with "cloaking" the assets of an alien. Therefore, 
x B 


* The significance of plaintiff's statement is conceded by 
plaintiff's attorney in his affirmation, dated December m 
1976, in support of his motion to intervene in the probate 
proceedings, "*tate of Helen B. Dwyer, No. 4663/70, Surrogate's 
Court, New Yo... County, where at p.6 he stated: "The statement 


[June 1, 1948] contained an acknowledgement of claimant's position 


that he had relinquished all rights to the property in question." 
. 19 - 
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plaintiff's clear intent, as well as Mrs. Dwyer's,was t: 
arrive at a solution which would create an absolute gift. 
Plaintiff's assertion that Messrs. Hall and Graupner 

had a gentlemen's agreement with him to get the property 
back from Mrs. Dwyer if plaintiff would give it to her 
assumes “hat both Hall, a prominent New York attorney, 

and Graupner, a respected business executive who was his 
client and was cluse to German affairs maintaining a home 
there, would be willing to perjure themselves before the 
United States Government to the effect that the gift to 

Mrs. Dwyer was absolute knowing it was not, and treasonously 
defraud the United States, and vhy would Mrs. Dwyer lie 

and then give the property back? In fact all three 
eventually were required to give statements under oath to the 
United States Government and they ali stated the gift was 
absolute and unconditionally given. The law certainly 
requires more proc. than that offered by plaintiff here 
before such an unsupported claim should be permitted, parti- 
cularly where Hall and Graupner, the other parties to the 
alleged gentlemen's agreement had died before his belated 
action was commenced. See for example the condemnation of 


an analogous claim in Rosseau v. Rouss, 180 N.Y. 116,121 


(1904): 


17 t " à 
We have r« pcotedl held that ich a 


contract must not nly be certain and 


definite and founded upon an equate 
consideration, but also that it must be 
established by the clearest and st 
convincing evidence....As su contracts 
are easily fabricated and hard t lisprove 
because the sole contacting party on one 
side is always dead when the question 


4 „l " . a hat h 
arises’, we have declared that they 


‘should be writing. and the writin; 
should be produced, or, if even based 
upon parol evidence, it should be 
given or corroborated in all sut 
particulars by disinterested witnesses 


there was an absolute and unconditional ift to Mr: 


Dwyer. 


IV. UNDER THE EQUITA 
OF UNCLEAN ND 


EQUITY 


Plaintiff in asserting his claim is of course 
compelled to disavow his statement under oath in June 1, 
1948 on behalf of Helen B. Dwyer's lawsuit against the 
Alien Property Office wherein he stated the gift was un- 
conditional and made with no obligation on Mrs. Dwyer's part 
at all. He comes to this United States Court and says tha’ 
that Statement was false although he knew it was made for 
submission to another United States Court. Not only does 


he claim he li:d to keep the United States Government from 


There can be no question but that as a matter of law 


seizing the property but he also claims he made an illegal 
agreement, with Messrs. Hall and Graupner, that 
Dwyer would hold this pr 
war, in defiance of the Alien Property Ofíice and 

against Federal Law. Under the doctrine of unclean 

hands no Court of equity can possibly recognize such a 
claim. Seagirt Realty Corp. v. Chazanof, 13 N.Y.2d 282 
(1963); Levy v. Braverman, 24 A.D.2d 430 (lst Dep't 1965) 
(mem. no. 7); Hang v. Hang, 283 App. Div. 1107 (2nd Dep't 
1954) (mem. no. 2). And see particularly the recent case 
of Lowe v. Quinn, 27 N.Y.2d 397 (19/1) where the New York 
Court of Appeals held that plaintiff could not recover a 
diamond engagement ring he had given his gir! friend while 
he was married on the ground such an agreement was „id as 


against public policy. 


Equity must also deny this claim based on 
plaintiff's laches. This gift was made in 1938 and this 
action was commenced over thirty years later on May J6, 1969, 

the end of 
and twerty-four years after/the war when plaintiff was first 
free to assert it (20). Furthermore, after plaintiff's 


deposition was held in Germany in February, 1970, the 


case has thereafter been dormant in that plaintiff even up 


1 E 


af 
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to the present time, has failed to return his examination 
before trial duly executed, as requested by defendant's 


attorneys. Seligson v. Weiss, 222 App. Div. 634 (lst 


Dep't 1928). 


The fact that Mrs.Dwyer relied on the validity 
of this gift is manifestly clear and was known to plaintiff. 
Mrs. Dwyer, and Messrs. Hall and Graupner gave testimony 


under oath that it was an absolute gift. Mrs. Dwyer made 


several applications for unblocking of portions of these 
monies by the United States Treasury Department. Obviously 
considerable expense, time and energy was expended by Mrs. 
Dwyer in reliance on the unalterability of the gift to 


her. 


Plaintiff in fact recognized the baselessness 
of his present claim against Mrs. Dwyer in that in 1955, he 
mace a claim against the United States Government for 
property seized by the Alien Property Office and it was 
denied in 1962. It was seven years after that denial 
that he commenced un act ion zgainst Mrs. Dwyer, thus 


evidencing his own belief that his gift to her was un- 


conditional and absolute. 
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It is, therefore, submitted that from all the 
foregoing, summary judgment should be granted dismissing 
the complaint herein. 


Respectfully submitted 


OWEN & TURCHIN 
Attorneys for Preliminary 
Executor, Louis H. Hall, Jr. 


Of Counsel 


Richard Owen 
Mortor. J. Turchin 


AFFIDAVIT OF WERNER GALLESKI 


IN OPPOSITION TO MOTION 


UNITED STATES DISTRICT CO! 
SOUTHERN DISTRICT OF NEW YORK 


KURT SCHMIEDER, 


- against - AFFIDAVIT IN OPPOSITI 
HELEN B. DWYER, 
Defendant. 


STATE OF NEW YORK ) 


)5S. : 
COUNTY OF NEW YORK ) 


WERNER GALLESK! 


, being duly sworn deposes and says: 
I am the attorney for KU 


is a citizen of, and resides in, the Federal Republic of Germanv. By 


21 


reason of numerous personal conferences with the plaintiff I am thoroughly 


familiar with the facts and circumstances herein. ] make this aífidavit 


in opposition to the motion of LOUIS H. HALL JR. in his capacity as 


preliminary executor of the Last Will and Testament of HELEN B. DWYER, 


1 


Deceased, for his substitution as defendant in the present action in the 


place and stead of HELEN B. DW YER, 


Deceased, and for summary judg- 
ment. 


I. The Motion for Substitution 


4 


I àm opposing the motion for ution primarily on the 


un 


that the status of the movant as preliminary executor of the estate of the 
deceased defendant herein is tenuous and nominal only. He cannot be 


expected to serve as such preliminary executor for any further length of 


time. 


2rouncd 
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Three motions have been bre ught by plaintiff and statutory 
distributees of the deceased defendant in the New York County Surrogate's 


Court for revocation of the preliminary letters or in the alternative for an 


-— 
(c 
ve 


increase of the bond up to $850,000. With all due respect to the discretionary 
powers of the Hon. Surrogate and simply on the basis of the compelling facts 
known to me, I am of the opinion that the letters must be revoked. I also 

: grant of 
expect that in the cvent of a denial of a revocation of letters and/an order 
requiring a substantial bond the movant will not post such bond. 

The said three motions were argued in the Surrogate's Court 

on Aprilló, 1971. The preliminary executor got time to file his papers by 
April 20. The necessity of a substantial increased bond beyond the $100, 000 
presently posted foliows from the viewpoint of the estate administration by 
reason of the establishment by the deceased defendant of an inter vivos trust 
in Massachussetts (containing an overwhelming part of the funds transferred 
by plaintiff to the deceased defendant) which the Statutory distributces attack 
because of undue influence. The same attack is leveled by the s*atutory 
distributees against the wiil which the preliminary executor has offered for 
probate. The principal beneficiaries both under will and trust are the 
preliminary executor individually and his two sisters. The reasons idvanced 
by the statutory distributees in support of their motions follow from their 
memorandam submitted in the Surrogate's Court as per Exhibits 1 a and 1 b 
attached hereto. Plaintiff's participation in the motion procedure rests on 
his position that he, although disinterested in the grant or denial of probate, 


is acutely interested in the identity of the estate fiduc iary who adıninisters 


the funds subject to the present action for impression of a constructive trust, 
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Since the substitution of the movant in place of t) eased 
defendant is matter of discretion to be de. ided with a view ic further- 


ance of the orderly administration of justice, it is respectful], 


y submitted 
that the substitution of a fid ıciary whose continued tenure is highly improb- 
able, should not be directed as ‚ng as the aforementioned proceedings in 
the Surrogate's Court are pending 

It is further urged that such a lelay of the decision con erning 
substitution works no hardship whatsoever against the movant because he 
was content to keep plaintiff's action dormant from May 16, 1976 when the 
defendant died. Movant did not file any suggestion of death and r ither «ent 
ahead with proce« dings for the probate of the will of the deceased defendant. 
In an affidavit required from him by the Surrogate to explain his double role 
as attorney - employer of the @=cedent and beneiiciary under her will he left 
the matter of the transfer of funds from plaintiff unmentioned, 

Plaintiff's inaction, after he got notice of defendant's death, was i 
dict. ted by the discovery that at least five sixths of the property subject to 
constructive trust had, prior to tue commencement of the aciion herein, been 
removed by the deceased defendant from tha State of New Vork and brought 
into the aforementioned inter vivos Massachussetts trust for the benefit of 
the movant and his two sisters, Plaintiff therefore concentrated upon the 


preparation of an action in the U. S, District Court for the District of Massa- 


ussette at Boston where a complaint for recovery of the trus: fund, and for 


other lief, was filed on April 15, 1971. 


Financially and practically seen, the Massachussetts action 


relegates the present action to a secondary level inasmuch as the risk of 


unlawful distribution loomed more menacing in Boston than in New York, 


anc as, in plaintiff's calculation, the New York probate estate will anyhow 


be insufficient to cover plaintiff's in personam rights against the deccdent 
for damaces d deficie 1es in connection with the fraud perpetrated upon 
him. It stands to reason that th« laintiff would, if the establishment of the 
trust had not been fraudulentl ncealed from him, have brought the 
Mass nussetis action in the firs ace. 


that 


Ihe second opposition is the fact, pursuant to an 


rrounce f 
EI 2910! 


4 


investigation conducted by me 


in 1970, pla_utiff ^s eligible for return of 


vested property under Section 32(a) of the T adi. g with the Enemy Act as 


amended. I am hesitant in ta 


+ 


«ing steps toward making the Attorney General 
an additional defendant( with a supplemental prayer for reformatior of a 


settlement entered inte b um and the late HELEN B. DWYER regarding 
that he has a conflicting interest 


as individual in view of the responsibility 


cast upon him by ths statutory distributces. 


WHEREFORE, deponent respectfully prays that the application of 


tne preliminary executor iur substitution in the place of the deceased 


' 
I 
plaintiff's property) with participation of movant as dc fendant. It is obvious 
> 


defendant be denied peremptorily, or in the alternative without prejudi. > | 

to a renewal of the application after disposition of the aforementioned 

motions presently pending in the New York County Surrogate's Court. : 
8 | 


II. The Purported Motion for Summary Judgment. 


The motion is jurisdictionally defective because Rule 56 does 


not entitle a non-party to move for summary judgment 


Still, because of the outward appearance of a motion for summary 


judgment having been made, it may be stated that the motion papers read 
like an attempt to reargue a motion made by the deceased defendant for 

dismissal of the complaint and denied by this Court (Frankel, J.) on or 
about September 26, 1969. There it became the law of this case that the 
plaintiff's appeal is to the conscience of equity, invokes principle 


are intrinsically open-ended and adaptable to the infinite varieties of 


conceivable fiduciary relationships. But movant argues in the same vein 


as the deceased defendant did on the basis of purported proof of an abso- 


lute transfer or gift as well as on the alleged absence of an understanding 

concerning moral duties. The basic misconception in movant's approach 

is the failure to recognize ethical principles as an automatic source of 

power. Even an absolute and forever irrevocable gift, if it is unconscionable 

invokes the help of equity for the benefit of the victimized party, and this 

effect cannot be beclouded or frustrated by face-saving language and 

? oe MEEI : r r 

legalistic swessfice put into the mouths of participating persons. 
Furthermore movant does not at all seem to account for the 

impressions and expectations raised in a German national, in distress 

under draconic first Nazi and then Communist totalitarianism, when he 


receives legal advice from the senior partner of a reputable Wall Street 


law firm. The last he expects is that in the process of the consultations 


he would loose the property, whicl > seek , to his counsel's 


for purposes of argument that plaintiff in his distress really saw no way out 
other than abandoning every chance of future recovery on moral grounds, 
it would still entirely regardless of rs signed and words spoken - 
be unconscionable for the recipients to ke: p the unjust enrichment which 
develeped upon them in the exercise of their profession a.id to the detri- 


ment of the innocent party who relied on their professional services 


Secretary and ultimately to his 
Jut even going one ste p further and assuming without conceding 


without benefit of independent ccunsel. 


In fact, however, the cxhibits adduced by movant do not at all 
exclude the reservation of moral expectancies for plaintiff. Exhibit ! 
attached to the moving affidavit herein purports to be a letter addressed 
by a friend of plaintiff to LOUIS H. HALL SR. under date of June 1), 1947. 
The letter was typed in the style frequently appearing in this cas on 
letters originating from LOUIS H. HALL Sr.'s office, Even if we disregard 
that the letter obviously was signed pursuant to request at the very time 
when the late defendant's action against the Attorney General for release 
of plaintiff's vested property was gaining shape, the letter itseff remains 
entirely open-ended in favor of plaintiff. The last sentence denotes that 
LOUIS H. HALL SR. had informed plaintiff through the writer than an 


absolute gift was the only basis on which he "could act in the transac tion", 


083 
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The said infor ation nec« 1 lied that the attor uld s« 
act the intere t of his lient., n addition the reference to 1 arr e - 
ment" in the letter further tends to indicate that more tl an an solut« 
gift was involved. If plaintiff's onlv concern eC to get rid of the 
property, the Internationa] Red Cross and innumer: ble other o inizations 
serving worthy charitable or oth« I ry es would - without the boas of | 
| 
consultir € r t Wall s tre ) ( . have bee av t1ilable for real] | 
final a i per ent rece At of the er il sate li > tor plaintiff's | 
| 
anonymity, This in icself indicate s that an arrangement which involved the | 
advice of eminent W ill Street counsel must nave left more an a mere 
giving away and must have raised expectations of plaintiff for future recourse 
under moral principles inspite of the impr. gnability of the transaction at law. 
All exhibits produced herein are consi tent with pl f escription of | 


the true facts and movant's ve rsion is contradicted by influe; s arising 
from equity. 

Although in my opinion no valid motion for summary judgment 
has been brought, | respectfully urge the Court to « onsider the resulting 
merits of plaintiff's action herein for its exercise of disc retion in granting 
plaintiff's request that his present action be kept dormant pending di velop- 
ments in the Massachussetts a; tion and tha an implied stay be ac« omplished 


hy denial of the motion for substitution as per I hercinabove., 


iil, hel $1 ed, l lete i Incorrect ( py of Jeposition, 
me SE SL — — — — . Se r AUN 
Ihc purported motion ior summary dgment tries to use a 
deposition" which has, in my respectful submi 


ission, erroneously bcen 


docketed in this Court. The deposition“ is unsigned, and incorrect in more 


ham X 14 : 
than 30 places (dis unti: 


ntin g merely perfunctory mistakes). There is an 


open gap on page 48, It does not contain a list of exhibits, and not all 


ts can be identified by analysis of the purported text. 


Ihe erroneous filing of the ''deposition'' was enduced by a 


ertificate of RICHARD OWEN, ESQ., dated April 2, 1971, which among 
several defects is an irable defect which appears on the face of the 
certificate, 

The rtificate fails to show that thc witness was duly sworn 


by the officer making the certification under Rule 30 (e)and (f). In the 


preamble preceding the body of the 


certification it is merely said that 


Mr.OWEN "by express stipulation of the parties'was an officer administer- 


ing the oath in the deposition herein. Lateron, in the body of the certifi- 


cation, it is said that the witness was previously sworn' (which may refer 


to the swearing of the witness before a U.S. consul). 


] am irformed and do verily believe that Mr. OWEN is not a person 


empowered to administer an oath under the laws of the Federal Republic 

of Germany, where the deposition was taken, It must therefore be assumed 

that the omission of a certification, that the witness was duly sworn by the 
officer making the certificate under Rule 30 (e)and(f) was intentional 

i 


because no oath could duly be taken by Mr. OWEN in Frankfurt / Main. 


v 


and incompleteness of the | 
alle gations ) € n r€ 1 


on May 16, 1970. As of Dece 


himself attorr.: 


in the present matter was bas 


at the death of HELEN B. DW) 


deposition which would be d 
suppress it. We are rather 


matter foreign to th 


I hereby humbly pr 


Sworn to before me 
this 17th day of April, 1971. 


tc t the 
rec filec nto 
Iy i 0 terc 
on at N 
1971, Mr.OWEN sti 
eli 
tł pse of Mr.O\ 
pe ertil atio: 
docketed does not 
lid thout a s ces 
vith an accidental do« 
Court 
th« iid erronei 
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PLAINTIFF'S MEMORANDUM OF LAW IN OPPOSITION TO MOTION 


Plaintiff, 


MEMORANI 


4 N OPPOSITION 
TO MOTION I 


EXECUTOR 


OF ESTATE OF DE ENDANT 
FOR SUBSTI1 ARY 


JUDGMENT, 
Plaintiff opposes the substitution on the grounds that movant's 
nominal position as preliminary executor is unlikely to continue 


for long and that a conflict of his fiduciary interests with his indi- 


vidual interests is prejudical to r.aintiff, 


Plaintiff raises a jurisdictional defense to the motion for 
summary judgment on the ground that movant is not a party to the 


present action. 


Point l; The dec on substitution i retionar) 

The wordi 51 e 2 l) indicate that "the Court r y 
order substitut ( suppli: 

ILe discretionary character of the ( rt ] « sion herein has 
been confirmed bv th« Je preme ( irt in Anderson v 
(11947) ) US 482, 4 „The said case is particularly a plicable 


to the present situation because .. coasiders the probabilıty of an 
impending expiration of the fiduciary office of an executor. Where 
the settlement and distribution of the estate was already far advanced 


so that a discharge of the executor could be expected in the near 


future, substitvtion was denied. 


The underlying principles were discussed to the same effect in 


Vandervelde v, Put & Call Brokers Dealers Ass'n, (SD NY 1967) 


43 x D 14 


In Plaintiff's respectful submission the said doctrine must 
reasonably be extended to situations of conflict of interest. Here 
the common interests of the estate of the deceased defendant and 


of the plaintiff are served by a withholding of substitution. 


M 


681a -692«e 


* 


OPINION OF MOTLEY, D,J, ENTERED AUGUST ey OEN i; 633a 
2b, 1971 GRANTING SUBSTITUTION AND * E ; 
DENYING SUMMARY JUDGMENT N. p 
E h^ ud 


This is an action by Kurt Schmieder, a oitizen 
of the Federal Republic of Germany, against Helen B. Dwyar, 
a former New York resident, now deceased, to recover certain 


properties transferred to her in 1938 pursuant to an alleged 


“{rrevocable end unconditional” gift which plaintiff now seeks 
to have the court look behind. The essence of plaintiff's 
claim is that the gift was made to prevent the Nazi regime in 
Germany, which was in power at the time of the transfer, from | 
using the transferred assets for their own aims, Plaintiff 
asserts that it was understood among the parties effectuating 
the transfer, to wit, himself and two United States: counsel, 


William Graupner and Louie Hall, Sr., that such was the purpose 


of the gift. He claims thers was a "gentlemen's agreesent" 


of the war. Mrs., Dwyer, an asserted "straw* in the egzzement 


| 
between them to return the property to him at the conclusion 
and the person to whom the property was transferred, never had 


any contact with plaintiff, and was at the time of transfer 


The following background facte will be helprnl to 


an understanding of the cases 


| 
| 
| 
| 
a secretary in the employ of Mr. Hall, Br. T | 
| 
| 
| 
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| 
| 
Pleinti:f was living in Germany in 1934. He Rad | 

certain stogks which were * held in trust for him by | 
the New York Trust Company in the United States. At thai 
time, in an effort to protect himself and bis assets (hzving = | 
an aggregate value of $200,000), he transferred their owner- i 
Brip to his sister-in-law, a swiss national. In or about | 
1935, plsintiff, feeling that his assets in nomine Jenny | 
Bochmann were no longer safe trom Giscovery by the Nazis, 
sought the counsel of his friund, William Graupnor, a United | 
States citizen, as to what ha might do. Graupner, in turn, 
eolicited the legal adviee of Louis Hall, Br., also of the 
United States (Hall, Sr., and Graupner are now both Jeceased). 
Louis Hall, Sr. and Graupner advised plaintiff that he should | 
create è corporation to manage the securities. Plaintiff | 
agreed and on or about January 1, 1936, the Stoneleigh 
Corporation was set up. All 500 shares of the corporation | 
were issued to Mrs. Bochman ir her nane. Plaintiff, however, 
atill was fearful that the securitie: might be treced to Lim. | 
His fear was well founded in view of the "Act Concerning 
Kom, sabotage" which had become German law on December 
1, 1936. That Act provided for death and coufiscetion of 


| 
| 
I 
! 


y Opexsty of German citizens who concealed property in forsign 


.- 3» } 
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lands. Mrs. Bochmann was also concerned that her fominal 


ownership might cause troubla with 5vias authorities, The:e 
was alao the fear that Switzerland night be overrun by thc 


Nazis as well, Plaintiff finally decided to eliminate all 


risk by completely Giveating himself of all ownership. After i 
discussions with Graupner, plaintiff met with Louis Hall, sr. | 
in Leipzig, Germany. Mr. Hall, Sr. told Plaintiíf that hirs. l 
Dwyer, Hall sr. secretary, would accept the gift or the 
property, In March, 1938, all the shares of Stoneleigh Corp. 
were transferred by Mrs. Bochmann to Mrs. Dwyer by means of 
three letters — ons from Bochmann to Dwyer; one to Hall, l 
ar. 0 firm, setting forth her desire that an unconditional | 
gift be made; one to Stoneleigh Corporation authorizing the | 
transfer, IR never met with urs. Dwyer, but ho knew | 
of the transfer arrangements. It is alleged that Louis Hall, | 
JX., movant here, prepared the documents for the transfer o£ l 
1938. l ! 
no In 1948, the Uníted States, Pursuant to the Alien b 
Preperty Act, seired the securities heid by Mrs. Dwyer. She | 
commenced an action egeinet the Alien Property Office in 
1949 in the United States District court for the District of ! 
"n 


Columbia. at that time plaintiff signed a statement under 


! 
1 i 


oi « 


696a 


oath ín Germany stating that the diít to Kre. Dwyer"wns 
"voluntary, absolute, ani irrevocable. . .without any obli- 
gation of Mrs. Dwyer." In 1951, Mrs. yar entered into a 
stipulation settling the pendent clai: and she receive! 
55% of the value of the property. 

During World War II plaintiff had no communication 
with anyone in the Urited States. In 1945, at the war's 
end, he was sentenced to pris: by the Soviet Milfttary and 
2ccupation authorities for anti- cn lat activities. 
Following his relsase plaintiff had conversations with an i 
intermadiary sent by Mr. Hall, Gr. and Cravpner, and follow- 
ing those discussions the 1948 document referred to above ' 
was signed. Shertly after executing the document, plaintiif 
was reincarcerated by the East German Commnist Regime ror li 
crimes against the State. 


! 
i 
Plaintiff asserts that in 1951 when he finally waa d 
i 
released by the East Germans he was advised by a letter from 


Graupner not to take any action to aseert nis claim in the 


act!on then before the United States District -Court (the 


— 


Dwyer anit). He states that he was reassured that his 


interests were being protected by Graupner and Mesara. Hall, 


Jr, and &r. i 


i 
vr 
! 
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Poll. ‚ing Graupner'e death in 1954, plaintiff states 
he was unable to find hire. Dwyer until 1909. In 1969, the 
instant action t» impress a constructive trust upon tha 
sübject property and for other relief was filed. 

Wrs. Dwyer died on May 16, 1969. Plaintiff further 
alleges that in 1962, Hall, Jr. purporting to act on Dwyer's 
behalf moved $60,000 (5/5'ths) of the subject property from 
Haw York to Massachusetts. Thera a trust fund with Dwyer as | 
life beneficiary was set up. Said trust provided that upon 
Dwyer's death the remainder of the property would be distri- 
buted in ear ' shares to Hall, Jr., and his two sisters, 
Advlaide McIntosh and Virginia Webb. Hall, Jr. was named 
executor in Dwyer 's will of September 6, 1966. 

| on August 6, 1970 the Surrogate'e Court of Kew York 
County appointed Hall, Jr., executor (preliminary) o£ Dwyer's 
will. Since then charges have been made by distributees of 
Dwyer that Hall, Jr. unduly influenced Lwyer (his secretary 
after his father's death) to make hor will of 1966 out tc 
i him and hie two sisters as residuary legatees. 

The matter is now before thís court on a motion by 
Temis Hell, Jr., son Of the senior Mr. Hall, now deceaced, 
for en order 1) pursuant to Fed. R. Civ. P. 25e]. substitu- 


ting Louis Hall, Jr., as preliminary executor of the es^nte 


-6- 


> 
3 
B 
} 
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of Helen Dwyer, for Helen Dwyer, individually, named defend- 


ant in the action, and 2) pursuant to Fed. R. Civ. p. 56, 


daes ing the complaint on the ground that thore are no 


disputed issues of fact and dafendant's estate is entitled 


to judgment as a matter of law, 


Plaintiff's opposition to the motion ccnsists 


9ssentially of the following: 1) the relationship of Louis 


Hall, Jz., to the estate 


I! 
is tenuous since there axe presently | 
! 
"meritorious" actions 


outstanding in Opposition to his 
appointment as preliminary executor of hire, 


anda, therefore, 


| 

i 
Dwyer'a estate | 

! 
he should not b. substituted as defendant 


until thosé actions to hi « bin removed are determined: 


2) since movant is a non-P.rty to the suit whose application 


ts be Subatituted as executor should be denied, he cannot 


new move for Summary judgment; and 3) the motion 


| 
for summary ! 
jüdáment should be 


| 
denied in any event because movant has | 


failed to dispel the inference of undue influence arising 


from the facts and, thus, may not be entitled to a judgment 


P9 a matter of law. 


The motion to substitute Louise Hall, 


| 

| 

i 

Jr. is granted | 

| 

for the reasons set forth below: : 


The motion for Summary judgment is denied on the | 


ground that there are many disputed issues of fact, including 


2 Se 


* 
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4 
the central issue of whethe: the Ji:t to hrs, MYATT was 


un-onditionol o; subject to an alle gentleren 


between plaintiff and the lawyers. 
The heart of plaintift's claim in opposition to 


the substitution Ot Louis Hall, Jr., is that Louis H-11 


Jr.'s position as preliuinary oxecutor is tenuous in view 


of motions brought by Plaintiff and Mrs. Dwyer's statutory 


distributees for revocation of the preliminary letters in 


the New York Surrogate Court. Movant has pointed out, 


howe , that plaintiff moved for revocation of the pre- 


liminary letters as early as December, 1970, and said notior, 


was denied on Decewber 17, 1971. The instant rotion was 


filed Aprii 5, 1971. The pupers seeking revocation of tha 


preliminary appointmer.t attached to the moving papers by 


plaintiff included only memoranda in connection with the 


motion for revocation. During the pendency of the instant 


motion, that motion, for rearjgument too, has been deniod. 


(Estate of Helen B. Dwyer, N.Y.L.J. at 18, Juno 18, 1971). 


Thus, "there is no reason for this court to conclude that 


Louis Hall, Jr.'s removal a8 preliminary executor is inmine nt 


s agreement 


| 


| 
| 
| 
| 
| 
| 


Plaintiff next argues that this court should refuse; 


the substitution for the present as a “tactical matter." In 


particular, plaintiff points out that since the filing o; 
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, this euít on May 6, 1969, plaintiff has commenced & second 


action in the United States District Court for the District 
Of Maasachüsetts on April 15, 19 u. wre. Dwyer died 
shortly after commencement of the instant suit on May 16, 
1969. The second action is brought against Louis Hall, Jr., 
the trustee of an inter vivos Massachusetts trust which 
purportedly consists of 5/6's of the property plaintiff 
Claims is his, and two sisters ot Louis Hall, Jr., aubes 
r9maindormen under the trust. According to plaintiff, this 
court should stay its hend, since he will be pursuir4 the 
Massachusetts claim more actively, the risk of a distribu- 


tion being imminent under that trust. 


This court is unwilling to use Rule 25(a), a 
rule which has as its end the expedition of litigation, 
to accomplish a contrary end, 1.e., the Slowing dcwn oí 
litigation. There is no reason to afford the Massachusetts 


action priority over the instant one. (See Naticna) 


Eswipnent Rental, Ltd, v. Fowler, 287 F.2d 43 (2d Cir. 
1961); Bulldog Elec. Prods, Co. v. Cole Elec. Prods. Qo., 


57 F.Supp. 336 (E.D.N.Y. 1944), in which the court's 
articulate the rule that tne first court to obtain juris- 


diction over parties and issues should usually have 


ay 


“ f 
" pr Fela 
priority cver the second court) 
The motion pursuant to red. R. Civ. P. 2562) 
is yranted. 
Dated: New Yark, New York 
August 19, 1971 
CONSTANCE BAKER MOTLEY 
U. 8. D, J. 
t - 10 - 
4 Ike 
+ e ' 
E s E V ; iso 2 
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AFFIDAVIT OF RICHARD OWEN IN SUPPORT OF OEFENDANT'S SECOND MOTION 


FOR SUMMARY JUDGMENT 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


KURT SCHMIEDER, 


702a 


Plaintiff, 
-against- - AFFIDAVIT 
LOUIS H. HALL, Jr. as Prelimirary 
Executor of the Estate of 


HELEN B. DWYER, 


Defendant. 


STATE OF NEW YORK ) 
: 88.: 

COUNTY OF NEW YORK ) 

Richard Owen, being duly sworn, deposes and says: 


I am a partner in the firm of Owen & Turchin, attorneys 


for the Estate of Helen B. Dwyer, defendant herein. 


Plaintiff's deposition was taken at Frankfurt -am-Main 
in Germany on February 9, 1970. A duly certified copy of his 
deposition was filed with this Court on defendant's prior motion 
before Ho-. Constance Baker Mo 'ey, U.S.D.J. Several documents 
were marked as exhibits during plaintifí's deposition. Copies 
of certain of them, Exhibits A, B, C, D, E and G are annexed here- 


to in support of defendant's motion. 


In addition, copies of the order under which the 
Attorney General vested the property of Helen B. Dwyer, now claim- 


ed by plaintiff, Vesting Order No. 12528 dated December 15, 1948, 


, the August 1951 stipulation settling Decedent's 1949 action againsı 


the Attorney General in the District Court, District of Columbia, 


and returning 55% of the vested property to Decedent, and the 
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decision by the Department of Justice, Office of Alien Property, 
dated June 5, 1962, denying plaintiff's Claim No. 63692 for a 
return of his other fund vested by the Attorney General under 
Order No. 7298, are annexed hereto as Exhibits 1, 2 and 3 


respectively. 


It is submit -hat as set forth in the Memorandum of 
Law submitted herewith ani the annexed exhibits, there is no 
genuine issue of fact and that as a matter of law plaintiff has no 
claim against the Estate of Helen B. Dwyer and therefore the 


complaint herein should be dismissed. 


t 4 


Richard Owen 


Sworn to before me this 
[IA day of October, 1971. 


iM, 


UROMIN 
Notary Public Syfíte A New York 
ifii 


EXHIBIT 


EXHIBIT 


EXHIBIT 


EXHIBIT 


EXHIBIT 


EXHIBIT 
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- LETTER TO HELEN By DWYER DATED MARCH 15, 1938 

- LETTER TO STONELEIGK CORP, DATED MARCH 15, 1938 

- LETTER TO PUTNEY, TWOMBLY & HALL DATEL MARCH 15, 1938 
- AGREEMENT SIGNED BY PLAINTIFF 

- STONELEIGH CORP, STOCK CERTIFICATE 


- ATTESTATION BY PLAINTIFF ON JUNE 1, 1948 WITH 
TRANSLATION 


(Omitted here but printed at pages 645a through 651a) 


EXHIBITS ANNEXED TO FOREGOING AFFIDAVIT 


EXHIBIT 1 = VESTING ORDER ann , 


Order 


Re Stock mmed hy and debte owing to Kurt „ „% 


/ 


Aer the authority of the Trading with the Enemy act, as nen, Exon itive 
193, enen, and Executive Order 9788, and pursuant to la, aur. 


vestigation, it is heroty founds 


1. 


That kurt Schriedor, whose last known address is Loorane, Saxony, 
Gernany, is a rosident of Gersany, and a national of a designato ! 
eno:y country (Germany); 


That the property described us fc'love: 


a. That certain debt or other obligation of The ikw York 
Trust Company, One Hundroi Broadway, New York 15, New 
York, arising fron the credit balasce in a blocked cus- 
todian account, account mubercd 6832, cntitics Helen B. 
Dwyer, maintained with the forsa“ Con .ry, ani any 
and all rights to donani, cnforco am collect the aforc- 
said dobt or othor obligrtion end any ^ni all accruals 
thoroto, 


t.  Thosc certain sharcs of stock doscríbou in bit a, 
attschod hereto ond by reference malo a port horoof, 
rogistored in tho none of Hoon 2. Wer, proscntly in 
tho custoiy of Tho iow York Trust Corpyy, One Hur rod 
Brozdwoy, cw York 15, New York, in o blocko? custodi 
account, account nunbcred 6822, enc entitled Holon B. 
Dwyor, togothor with all dcclorcd and unpaii dividonrds 
thorcon, 


ce. Ali rights an! íntczost croetcd in Holen B. Dwyor in and 
to tho followings 


(1) That certain ionorandun of Agroozont nodo and unterod 
into es of tho fiftconth day of October, 1941 by 
am) botwoon Louis H. Hall, Jr., an (clon B. Dwyer, 
exocutod on Duocnbor 4, 1941, anl that ccrtoin 
Momorandun Anonling tho aforosail Lonorcndun of 
kgroomont, exocutod by the aforesaid Louis K. doll, 
Jr., end Holon D, Dwyer, on april 23, 1942, soid 
wonor&adun and N A Lonoraniun presently in tho 
custody of Tho New York Trust Coupeny, Ono Hun! rod 
Broatway, New York 15, low York, in o blockoc cus 
tolian account, account nunborod 6832 and e titled 
Holor. B. Dwyor, 


(2) any eni all socuritios hold in a blocked custodian 
Occo account nunborod 6892 am! ontitlod Holen B. 
Dwyor, meintninod ot Tho Now York Trust Company, Ono 
Hundrod Broadway, Now York 15, Now York, soid soevri~ 
tics hol as collotorol unctor the terms of tho - 
seid conoranlun, and 


(3) That cortain quit clain dood executed md Adolivorod 
to Holon J. Dwyor by Louis H. Hall, Jr., pursuant to 
tho torrs of tho eforcseid monoran.a oni tho roal 
proporty ooworc] therchy, and 


d.  Thoso cortain dobts or other obligations ovi:onood ty 
four (4) notos oxoeutod by Elizetoth K. Hall, peyablo 
on donar: tc Alon B. Dwyor, datod, in tho face amount 
and boaring intorost et thc ratos sot forth bolows 


Pate h oun ntcros 2 
vendor 10, 1941 DEO EN. y 
ru 25, 1942 600,00 E 

J. ust 15, 1942 co. 4 

Larch 16, 1% 4500. 00 * 

naj notus presently in tho count oy of Tho Now York Trust 
Cciopany, t vired worde y, bow York 15, sw York, in ^ 

n ba in account, nocouwnt nutüerw! OUJZ, en) “ 
Nun Me „ 0i toy tal ol) rights to dennis, ui force 

mA Col Unteres ta or other o2! TEL 

ny m i 14 „ t thp vith uy i All ri ta 
ez 8 à inca Dp cul f 


> 
ty 


1 è Juni OF UDALI notes, 
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okt. tae Jaited Stotet om - ^ 
.ivcrablc to, Lcld on orhalz 
„. £0, Gr Which is evidcunec of. onc Trani: à 
ie. T icärr, thc aforcsnid naticnal of i T. 1 
Cot ‘> .rmany); 
ani it is h.rcby detcrminad: 

3. T.. ot to tno oxtcnt tit the person named in subparagr ph 1 
scrcos is not within a dus ig. t- c > Pi vio Lec. ıtiornl 
intcrrst of the United St^to8 r guir-s 3. eren Be 
treated os ^ n^tional of a dcin t ~e Route (3crrany). 

all dctcr-in-tiozs and all -ction r Li io", irelnäinz 
appropriate: consultation na cert if. tion, win, b n ned nnd taken, 
and if being dccrod r^cc8sary in ti tioni TASS sk, 

THEPE IS HERESY VESTED ia * Attor 3 ! c? th. "ited Statis 
thz property c:scritoá -^5ovc, to - 14. % i t 'rcà, liquicnrt &, 
sold or othcrwiso uc lt vith in tae zt rest o E th. den ss of 
the Uaítced St^tcs. 

The terns "xr. tional" and "acsisn t d NT tpi 2824 herein 
shall have thc mennings prescrit i 1: g:ctio: lC c^ 7:225*i Order 9193, 
rs ar ond od. 

(40 Stat. 411, 50 b. 3. C. apo. 1; 55 St-t. RI, Te ats OUO. 4151 
Pub. Law 322, 79tn Corg., 60 3t o: Dub, i Pus t) Gite» CO Stat. 
D es > 
925; 2.0. 9193, July 6, 1942, 7 F. B. 82085, 3 STE, 2... Sunes 2.0. 9567, 
Jun» 8, 1945, 10 F. R. 6917, 3 CZ,. 1545 Supp.: Z. C. 2755, Oct. 4, 1946, 
1l P.R. 11921) 
Exccutec at He. sr. ingt oa, D.C., on Decezb: 2 
For $i t y General 
1 
(Sigrea, Bari: x E 
3 “-Jiıo0n 
ha Le AIECLOE 
Anois- as .ttor Be:crrl 
r 


(Official 304) 


I hereby certify that ther thin isa 
truo and corroct copy 5f the original 


^ 


paper on file Ir th. 3 eee m 
For the itt ie or. 
David L. 3. , Ast :? Attorney General 
Dirpctor, cffice fi.. AySperty 
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Jf alien Property 


RE: Stock owned by and debts owing to Kurt Schmieder 


j ta t 
Wane & Address of Issuer 
Allied Mills, Inc. 


3400 Board of Trade Building 
Chicago 4, Illinois 


6% c i 


Hp Allis - Chalmers Manufacturing Company 


dilweukee, "isconsin 


The American agricultural Chemical Cong any 
50 Cnurch Street b/s [4 € 
Lew York 7, New York 


Azerican Can Company 
1 2 Park Avenue 
saw York 17, iew York 


Azerican Gas & Electric Compary 


Bel, EE Ccurcn Street 


/^"New York 6, New York 


Acerican Telepnone & Telegraph Company 
195 kFrosdwny OZ dl 
Boa í-r& 7, cow tcrk , 


Tne An.rican iobecco Conpanv 


d. 5,344 Fifth Avenue 


now York 3, lew York 


Acericar Viscose Corporation 
Lelewer. Trust Building j 9 
cton, Talu.are 


atlantic City Electrir Company 
Pacific venue fe mU 


"inetie City, Kew J 


State of 
Incorporati‘ n 


Indiana 


Delaware 


Delaware 


New Jersey 


he w~lork 


ke» York 


Me 7 1 IN 
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EXHIPIT A 


Certificate Numbers 
— 


NY 31108 “Fel ko /c wor P 
5 
. 


J + ad 190 7 $ 


Kumtor of Shares 


Y 10568 10 
233914% u „ 100 f 
233157 100° 

04081 36 ^ 5“ 

4c 32303 S 10€ ' 


> 


SXJ0LS 40 31N03H9S - Z 1I9IHX3 


— 


& Acres cf 


— — 


Lelawaro 


Intornationel Salt Compary 
roztom 2, Punnsylvini y' M2 


Lan cot t Copper Cor pcr «tion 
120 Bradway 4 /%% 0 * 
u York 5, New York 


-illips Pctroloum Co=pary 
dO rroedway 


jew York, New York 


Svars, Roebuck und Co. 
Soutn nomtn avenue 


ace, illinois 


(cc 
w sorsey c e 160607? 
10 5 
(up qu Yu. 
> 


* 


T 


EXHIBIT 3 - ORDER DISMISSING TITLE CLAIM 710a 
a ST" or 3 


Rr. AT. .. (6. JS 


OFFICE OF ALIAS PẹcrunTY 


is TN K x 
u — M 
) 
In the Matter ef: ) 
) 
KURT SCHMIZDER ) Claim No. 63692 
) 
Vesting Order No. 7298 ) 


Cle 2 tion 


Pursuant to Section $02.25(1) of the wiles of Procedure for 
Claims of this Office (0 CFR $02.2.(1)), che Chief of the Claims Section 
on July 10, 1957 notified the clain.at by ruzistered airmail, return receipt 
requested, thet sfter the expiration of «> days he would apply to the 
Director for an order disrissisg the claim on the ground that the claímant 
was not eligible for a return of property under Section 32 of the Trading 
with the Énewy Act, as amended (50 U.S.C. App. 32), and that, in hís opinion, 
mo favoreble action with respect to the claim is possible uncer Section 32 
of the Act. The claimant was further advisac that within the 45-day period 
@ statement specifying objections to the proposed dismissal might be filed, 
together with reasons in support tnoreof anc chat any evidence or other 
material in support of the claim which ha. not baen previously filed with 
this Office choul d be filed with the stateusnt of objections. The claimant 
has timely filed a statement of objections. 

Upon the appligation of the Chief of the Claims Unit and after 
considering zus objections filed by the claimamt and finding that no genuine 
issue is raised thereby and that the claimant de not eligible to receive a 
reture of veated property under Section 32 of tha Act; 


I; 18 ORDERED that this claim be -ie it is hereby dismissed. 


Baked “et Naghingto., D. 0. 


Man ud 
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DEFENDANT'S MEMORANDUM OF LAW IN SUPPORT OF MOTION 7112 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


/———————— M Á' X 
KURT SCHMIEDER, | 

Plaintiff, 

-against- 69 Civ. 1939 

LOUIS H. HALL, Jr. as Preliminary 
Executor of the Estate of 
HELEN B. DWYER, 

Defendant. : 
. x 


MEMORANDUM OF LAW ON BEHALF OF 

LOUIS H. HALL, JR. AS PRELIMI- 

NARY EXECUTOR IN SUPPOR. OF HIS 

MOTION FOR SUMMARY JUDGMENT 

INTRODUCTION 
Defendent, the Preliminary Executor of the Estate 

of Helen B. Dwyer, moves for summary judgment pursuant to 
Rule 56 of the Federal Rules of Civil Procedure on the ground 
that the uncontrovertible facts herein demonstrate that the 


Estate of Helen B. Dwyer is entitled to summary judgment as 


a matter of law. 
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Plaintiff, a citizen of the Federal Republic 
of West Germany, commenced this action on May 16, 1969 
alleging that Decedent had a "moral obligation" to give to 
him certain stocks and bonds which he, while a citizen and 
resident of Nazi Germany in 1938, gave to her in the United 
States of America as a gift. In paragraph 6 of his complaint 
plaintiff concedes he intended the gift to be "impregnable at 


" 


law . 


As will hereinafter be demonstrated the vesting 
of this very property by the Attorney General under the 
Trading with the Enemy Act in 1948 and the subsequent 
settlement cf Decedent's suit to recover the property cut 
off any claim, legal or equitable, that plaintiif may have 
had to the property and destroyed any basis whatsoever for 


the plaintiff's instant action. 


POINT I 


THE FACTS 


Plaintiff a German citizen and resident in the 
early 1930's had stocks and bonds in the United States 


held in his name in an account at the New York Trust Company 


(2) 
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in New York City (3).* In 1934, plaintiff, concerned about 

the Nazi laws requiring reporting of assets outside Germany, 

transferred a portion of these assets in the name of his 

sister-in-law, Mrs. Jennie Bochmann** who was then living 

in Switzerland (3). Plaintiff continued to receive the 

dividend income on the securities (3-4). In 1935, plain- 

tiff's friend, William Graupner,*** who was a resident and 

citizen of the United States, had the Putney, Twombly & 

Hall law firm in New York, create Stoneleigh Corporation 

under the laws of the State of Delaware. The securities 

in the name of Jennie Bochmann, then worth approximately 

$150,000, were transferred to Stoneleigh Corporation in 

1936 (43,61). All of the 500 issued shares of Stoneleigh 

were issued to the name of Jennie Bochmenn (6-6A). According 

to plaintiff, he discussed his increasing concern about the 

Nazis tracing these unreported securities to him with his 

friend William Graupner (44). At the same time, Jennie 

Bochmann feared that her ownership might cause her trouble 

with the Swiss authorities (8,43-4), and there was the 

* References are to pages in plairtiff's examination before 
trial on fíle with this Court. 

** Mrs. Bochmann is dead (5). 


*** Mr. Graupner died in 1954 (17). 


(3) 
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mutual concern that the Nazis would overrun Switzerland. 
Plaintiff finally decided that the only way to avoid any 
risk to himself was to eliminate all ties of ownership 
to this property. After consideration of possible donees, 
none of whom were used, finally, according to plaintiff, 
he met with Hall, Sr., father of the Preliminary Executor 
herein and member of Putney, Twombly and Hall, in Leipzig, 
Germany in 1938 and Hall Sr. told him that Helen B. Dwyer* 
his legal secretary, had agreed to accept an absolute ard 
unconditional gift of all the property in Stoneleigh 


Corporation (10). 


Subsequently, in March of 1938, Jennie Bochmann, 
made an absolute gift of all 500 shares of Stoneleigh 
Corporation to Mrs. Dwyer (12,17, Defendant Ex.E).** This 
transfer was effected by three letters from Jennie Boc.ımann 


in Switzerland: to Mrs. Dwyer in New York (Defendant Ex.A), 


to Stoneleigh Corporation (Defendant Ex. B), and to Hall Sr."8 


law firm, Putney, Twombly & Hall (Defendant's Ex. C). All 


three exhibits set forth Jenníe Bochmann's desire that an 


— ͤ ͤS]— — 


* Mrs. Dwyer died in 1970. 


**Copies of the exhibits are annexed to the moving affidavit. 
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unconditional and absolute girt be made of all these shares 
to Mrs. Dwyer. Plaintiff also furnished a note to William 
Graupner to confirm that this transfer was made with his 


specific knowledge and approval (12-14, Defendant's Ex. D). 


Subsequently in 1943, the Treasury Department 
blocked all of Mrs. Dwyer's accounts in New York as the 
"property of a national of a foreign country". Decedent, 
at all times having been a loyal citizen and resident of 
the United States, was granted several licenses to wit! draw 
funds from her blocked bank accounts. In 1948, the Attorney 
General as successor to the Alien Property Custodian, under 
the Trading with the Enemy Act 50 U.S.C. App. $$1-40 (1946) 
as amended and Executive Orders 9095, as amended, issued 
Vesting Order 12528 (Ex.1). Pursuant to that order, securi- 
ties, designated on a list attached thereto, owned by Mrs. 
Dwyer and maintained by her in a Custodian Account at New 
York Trust Co., were seized as property within the United 
States owned by or controlled by, payable or deliverable to, 
held on behalf of or on account of, or owing to plaintiff 
a national of an enemy country, Germany. This vesting of 
the property claimed by plaintiff is alleged and admitted 


at paragraph 7 of the complaint. 


(5) 
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In 1949, Mrs. Dwyer commenced an action in 


the United States District Court for the District of 


Columbia against the Attorney General for the return of 

this property (20-24) alleging that she was not holding 

it for plaintiff in a cloaking operation, but on the 
contrary, was the absolute owner thereof as a result of 

a gift from plaintiff. The commencement of Mrs. Dwyer's 
action is alleged in paragraph 8 of the complaint. Signifi- 
cantly, for specific use in that action plaintiff in Germany 
signed a statement under oath on June 1 1948, stating that 
the gift to Mrs. Dwyer was "voluntary, ubsolute [and] 
irrevocable... without any obligation on Mrs. Dwyer" 
(Defendant ' s Ex.G). Parenthetically, that statement if 

true at the time bars his right to relief both as a matter 
of fact, si .^ it affirms the gift and, if false as he 

now asserts, his claim is also barred as a matter of 

law, since it is a confession of a criminal fraud under the 
Trading with the Enemy Act Title 50 U. S. C. App. $16 and also 
constitytes the crime of making a false affidavit, Title 


18 U.S.C. §1001. 


In 1951, Mrs. Dwyer's action against the Attorney 
General was settled and she received from the United 


States government securities representing 55% of the 


value of the property seized by the Attorney General under 
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the vesting order (35-6). This settlement is alleged 
erecifically at paragraph 10 of the complaint and a copy 
of the stipulation is annexed to the moving affidavit as 


EN. 2. 


Plaintiff, in aadition to the property given 
to Mrs. Dwyer as a gift, had certain other assets in this 
country prior to World War II. The Alien Property Custodian 
seized this so-called "second" fund under Vesting Order 7298. 
In 1955, plainti . filed a claim, No. 63692, with the 
Department of Justice, Office of Alien Property, seeking a 
return of this second fund on the ground that, alt vte: a 
German national during the war, he was persecuted by the 
Nazis. In June 1962, plaintiff's claim as *o this second 
fund was denied on the ground that he failed to raise any 
gen..ne issue as to persecution by the Nazis and therefore 
was not eligible to receive its return under $32 of the Trading 
with the Enemy Act. A copy of the decision denying his 


claim is Ex. 3 annexed to the moving affidavit. 


It is submítted that these facts require the 


granting of summary judgment dismissing the complaint. 


(7) 
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POINT II 
AS A MATTER OF LAW, PLAINTIFF HAS 


NO CAUSE OF ACTION AGAINST MRS. 
DWYER'S ESTATE 


Unde- the applicabie statutes and case law 
plaintiff has no cause of action against the Estate of 
Helen B. Dwyer. The vesting by the Attorney General and 
the subsequent transfer of the property to Mrs. Dwyer 
cut off any clair plaintiff may have had against Decedent 
for the property constituting the 1938 gift. The under- 
lying statute is Trading with the Enemy Act, 50 U.S.C. App. 
$12, which states the Alien Property Custodian may 
"exercise any rights or power which may be or become 
appurtenant thereto or to the ownership thereof in like 
manner as if he were the absolute owner thereof." (Emphasis 
added). Thus, in accordance with this clear language, the 
Alien Property Custodian, a.d its successor, the Attorney 
General, obtained absolute title to any property vested and 
therefore any transfer by the Attorney General of property 


vested gave good title to the transferee. 


The cases under this section are clear to the 
effect that the settlement by the Attorney General and the 
return of the vested property eliminated any claim to the 
property that plaintiff might have had as against 


Decedent. 


sar 


ho E 4 
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In Mut zenbecher v. Ballard, 16 F.2d 173 (S.D.N.Y.) 
aff'd, 16 F.2d 174 (2nd Cir. 1925) plaintiff, a German 
co-partnership, was entitled to a portion of the commissions 
earned by defendant in this country. Plaintiff's interest 
was seized by the Alien Property Custodian under the 
Trading with the Enemy Act. In a suit by the German co- 
partnership for its portion of the commissions, the 
Court dismissed the complaint on the ground that the 
vesting by the Alien Property Custodian cut off all rights 
to the commissions that the German partnership had. 
Squarely applicable to the instant case, the Court stated 
at p. 174: 
"Where the Alien Property Custodian 

has made a disposition of seized property 

of an enemy alien, including the adjust- 

ment of an alleged claim, such settlement 

cannot be attacked by the enemy alien, 

nor has the enemy alien any standing in a 


suit brought ageinst the one with whom the 
Alien Property Custodian has settled." 


In Munich Reinsurance Company v. First Reinsurance 
Company, 6 F.2d 742 (2nd Cir. 1925) the Alien Property 


Office, under the Trading with the Enemy Act, seized stock 
in the defendant corporation which was owned by plaintiff, 
a German corporation. Thereafter Alien Property transferred 


that stock to certain United States citizens. Defendant 


corporation asserted a claim of some $50,000 against the 


720a 


German corporation which the Alien Property Custodian paid 
out of the seized property. The instant suit was brought 
by the German corporation for a return of the money paid 
by the Alien Property Custodian from the plaintiff's 
seized assets. The Court stated at p.747: 


"This complainant, at the time 
the Custodian seized and sold its 
shares of stock in the defendant com- 
pany, was in our opinion, divested of 
all right, title or interest in the 
property, and in the proceeds realized 
by the subsequent sale of the property. 
It could not thereafter reclaim the 
property from the person to whom it wa: 
sold. It had no right to or interest in 
the proceeds of the sale, and no right 
to reclaim any portion thereof which the 
Custcdian paid over to a third person in 
settlement of a claim which such person 
had against the enemy." 


And at p.751: 


"From the time the stock was seized 
and taken into the Custodian's possession, 
the title to the stock passed to the 
Custodian, as trustee for the United 
e States, an owner, to be dealt with as 

the United States, as owner, might 
determine. The complainant could not 
reclaim the stock from the purchaser. 
Neither could it reclaim the proceeds 

of the sale." 


Similarly, in Junkers v. Chemical Foundation, Inc., 
287 Fed. 597 (S.D.N.Y. 1922) defendant was the transferee 


without consideration of a patent seized by the Alien 


(10) 
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Property Custodian. The complaint by the former owner, o 
an enemy national, who sought return of the patent, was 
dismissed, the court stating at p.600: 
"After seizure,however, the original 
owner had no title, legal jor .quit- 
able, which he could assert." 
In Balkin Nat'l Insurance Co. v. Commissioner, 
101 F.2d 75 (2nd Cir. 1939), the question was whether or not 
the enemy alien had a duty to file an income tax return 
and the Court held that it did not, stating at p. 77: 
"Seizure of an alien's property under - 
the Trading with the Enemy Act divested 
the alien owner of every right in res- 
pect of property or money so seized, and 
passed title thereto to the United States 
for such disposition as the Congress 
might thereafter see fit to make." 
Also to the same effect see Klein v. Palmer, 18 F.2d 


932 (2nd Cir. 1927). 


Plaintiff, by his very complaint is squarely 
within these legsl authorities. He alleges that the 
assets he seeks to recover in this action were "seized 
by the U.S. Government as enemy alien property", that 
Mrs. Dwyer brought an action for the return of this 
property and thereafter "received part of said property 


from the U.S. Government..." 


(11) 
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Thus, from the very facts alleged in the 
complaint, as amplified by his own examination before 
trial, plaintiff does not have a cause of action against 
Mrs. Dwyer's estate. The securities he asserts a 
claim of ownership over were vested by the Attorney 
General. As he alleges in his complaint, a portion of 
these securities were transferred to Mrs. Dwyer by way 
of settlement. This transfer of title to these securities 
by the Attorney General eliminated any claim, legal or 
equitable, plaintiff may have had to the securities returned 


to Mrs. Dwyer. 


Plaintiff's only remedy, if he asserts the 
vesting was not proper, is a claim against the Attorney 
Genera.. However, plaintiff already asserted that his 
property should be returned in his Claim No. 63692 filed 
in 1955 with respect to the second fund of assets he had 
in this country which also had been seized by the Alien 
Property Custodian. This claim was denied in 1962: plain- 
tiff was unable to offer any evidence to bring himself 
within the Nazi persecution requirement of 50 U.S.C. App. 
$32. Since he has no right against the United States, 
he has even less right against the Estate oí Helen B. 
Dwyer and any such claim would violate the clear legisla- 


tive mandate oí the Trading with the Enemy Act precluding 


723a 


the return of vested property to German nationals. 


CONCLUSION 
It is therefore submitted that because 
plaintiff has, as a matter of law, no right to any por- 
tion of the property of the Estate of Helen B. Dwyer, 


summary judgment should be granted dismissing the com- 


plaint. 
Respectfully submitted, 
OWEN & TURCHIN 
Attorneys for Defendant 
Of Counsel 


Richard Owen 
Morton J. Turchin 
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AFFIDAVIT OF WERNER GALLESKI IN OPPOSITION TO DEFENDANT'S MOTION 724a 


UNITED STATES DISTRICT COURT 
SOU”. KERN DISTRICT OF NEW YORK 


KURT SCHMIEDER, 


Plaintiff, , _AFFIDAVIT IN OPPOSITION 
: _TO DEFENDANT'S SECOND 
-against- : MOTION FOR SUMMARY 


JUDGMENT. 


LOUIS H. HALL JR. as Preliminary 
Executor of the Estate of HELEN B. . 69 Civ. 1939 
DWYER, 


Defendant. 


STATE and COUNTY OF NEW YORK; SS. : 


WERNER GALLESKI, being duly sworn deposes and says: 

I am the attorney for the plaintiff herein, who is a citizen 
of, and residesin the Federal Republic of Germany. By reason of numerous 
personal conferences with plaintiff I am thoroughly familiar with the facts 
and circumstance with respect to this cause. I make this affidavit in 


opposition to defendant's second motion for summary judgment. 


I. Motion should be dismissed because all 
issues raised by present motion were 
previously heard by the court and decide 


in plaintiff's favor. 


(a) Defendant-decedent, not having raised the defense of ille- 
gality, fraud, statute of limitations, laches, waiver or any other matter 
constituting an avoidance or affirmative defense, Federal Rules of 


Procedure, Rule 8 (c), in 1969 brought a motion to dismiss this action under 


: of 
Rule 12 (b) (b) of the Federal Rule Civil Procedure for "failure to state a 
velar upon which relief can be granted. Frankel, U. S. D. J 


endorsement, and upon the failure of defendant to supply by way of an 
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affidavit or otherwise any proof of her assertions made in contradiction to 
plaintiff's complaint, held that the burden of demonstrating beyond doubt that 
plaintiff was not entitled to relief ha? not been sustained. At the very thras- 
hold of this litigation, this Honora.ie Court recognized that the "conscience 
of equity" embraces an infiniete variety of fiduciary relations hips which 
create an open-ended situation consistent with plaintiff's invocation of th: 
Court's inherent remedial powers. In point of fact, it was plaintiff, not 
defendant, who, sua sponte, addressed himself to the issue of pzesently 
alleged illegality(memo in opposition, pp. ll, sq.). The motion to dismiss 
was denied. 

(b) Seven motnhs ago, the present defendant for the first 

j 

time raised and relied upon the defense of illegality by way of a memorandum 
in support of defendant's first motion for summary judgment (pp. 14, sq. ). 
As in all of his prior motions, defendant stood transfixed upon the assertion 
that plaintiff's signed statement of June 1, 1948 (first motion for summary 
judgment, defendant's exhibit ''G'') bars his right to relief as a matter of fact 
and law. Again, this Honorable Court, by Motley, U. S D. J. ina few short 
lines, after having .ddressed itself to June 1, 1948 statement, dismissed in 


full, and without qualification, the first motion for summary judgment. 
(c) Defendant, in his reply affidavit to plaintiff's affidavit | 


in opposition to defendant's first motion for summary judgment categorically 


stated on the merits" that 
. . . We are a long way beyond the pleading state at which 

time this Court denied a motion to dismiss on the face of | 
the complaint. As far as I know, we now have before the | 


Court all of the testimony and documents before on this case 
that are available, and the Court is in as good a position 


as it would be, even on a trial, to determine the merits, " 


(Emphasis supplied), p. 5. 


Now, in defendant's present and second motion for summary judgment, and 
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without the injection of new facts, again alleges that th. said June 1, 194 
statement represents an admission fatal to the maintenance of the with 
ion by plaintiff; and that, if such statement be proved false, it 
fession by plaintiff of criminal fraud and other crimes. ie gravamen 
defendant's proposition is entirely identical with the issu« i illegality 
placed before Judge Motley, who found many dispufed issues of fact 
(opinion p. 7) without dignifying defendant's points of law by any discuss 


thereof. 


(d) Entirely covered in the aiorementioned dispositi 


oi the prior motions is the defendant's assertion that by virtue of the 


sovernment's vesting of plaintiff's property ( omplaint, para. 7.), and 
the fact of settlement of the proceeding as between defendant-decedent 


the Government and return of a portion of plaintiff's property (compla 


para. 10.) plaintiff's claim, right or interest was cut off. None of th« 


prior Judges of this Honorable Court found any defect or disability, legal 


or equitable, in plaintiff's position by reason of said facts. 


Motion should be dismissed on th« 
further grounds that public policy 
and the "Conscience of equity” re 


quire . 


Inasmuch as this is the third motion in a piece- meal procedu 
iducted by defendant-decedent and the present defendant, whereby th« 


seek, upon essentially identical arguments, to find a different Judge wl 


might hold differently on the same set of facts, plaintiff shall not furth 


swell the repetitive verbiage by defendant heretofore visited upon the ( 


Therefore, plaintiff, for the purposes of its opposition to this motion 


corporates, refers to and otherwise includes herein the contents of the 


- 


I 


€ 


, in 
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record of all prior proceedings herein. 


As to the factual background relating to the issues of public policy 


Consul at Zuerich, Switzerland on November 8, 1971, with English trans- 
lation and my sworn certificate of its accurancy is attached hereto and made 


a part hereof. Said affidavit includes as a part thereof three exhibits, viz.: 


| 
| 
| and illegality, an affidavit sworn to by plaintiff before a United States 
| 
| 


an East-German Criminal Court Order, dated September 23, 1948, directing 
| plaintiff's arrest on the ground of violations of economic control regulations, 


\ a certificate of plaintiff's discharge from the Penal Prison of the Enforce- 


ment ! ility at Zwickau, dated September 23, 1950, evidencing his 
imprisonment at Zwickau from December 14, 1948 to eptember 23, 1950; 
and a West-German decision of September 5, 1952, declaring the East-Ger- 
man conviction to be void and unenforcible under West German law. The 


affidavit shows that at the time of making the June 1, 1948 statement 


(defendant's second motion summary judgment, exhibit G“) the plaintiff 


was between two imprisonments and under investigation for the second one. 


This may picture the frame of mind in which he had to decide whether or 


not to put his signature under the statement. transmitted to him from New 
York through a clandestine messenger. 

The affidavit also demonstrates that during World War II, plaintiff, 
in effect, was an ally rather than an enemy of the United States ard that 
the administrative determination by the Office of Alien Property of his non- 
eligibility for return of vested property as relied on by defendant (defendant's 


) 


second motion for summary judgment, exhibits, 1, 2 and 3) was due to the 


| 
| circumstance that his persecution as a me mber of a political group outlawed 
by the Nazi Regime had not been disclosed to the Office of Alien Property 
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because plaintiff was unaware of the differentiation applied in regard to 


individual resistance and group resistance to the Nazi Regime, only th« 


latter type being recognized as sufficient under Trading with the Enemy Act | 


Section 32 A, 


In fact, however, plaintiff was a member of an organization prohibited by 
d I 


Nazi law and resigned therefrom after it was forcibly taken over by the 


have caused a favorable determination of the issue of pl 


T 
| 
Nazi Storm T roopers. This set of facts, if submitted at the time, would 
| aintiff's eligibility. 


The aforementioned order pronouncing laintiff's inelegibility, in my opinion} 
g p I 


was subject to judicial review. If such proper legal advice as plaintiff was 


entitled to expect from his attorney Louis H. Hall, Sr. had been imparted 


to him and if a fraction of the effort exercised to plaintiff's disadvantage 


had been devoted to a careful fac tual and legal investigation of his case, 


a 100% recovery of the property in issue could have been made to the fullest 


satisfaction of all parties concerned without any problems involving public 


policy and illegality. For the manifold and nite aspects to be viewed for the 


requisite test of the Conscience Vi equity" affecting defendants position, 


remain as to the full fledged emergence of unjust enrichment on the part of 


the defendant and the imposition of a constructive trust ex maleficio 11 


jplaintiff's favor. There is nothing to impugn plaintiff's good faith since he 


| 
lleffect expressed in said st4ement. Since defendant has not offered the 
T 


| 
| 
| foregoing aspect is decisive to destroy whatever doubt could otherwise 


had been advised by his attorney, the late Louis H.Hall, Sr., precisely to the 


slightest evidence inconsisten with, or disproving, the facts sworn to by 


plaintiff, we are confronted not only with à genuine factual issue but even 
I 


with a predominant proof of plaintiff's position herein. 
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III, The present motion for summary judgment 
and underlying affidavit in support thereof | 


are presented in bad faith. 


Rule 8 (f) of the Federal Rule of Civil ?rocedure removes 
~ . I 
| the former "sporting element“ from the pleading of civil actions, viz., 
| 


(all) pleadings shall be so construed as to do substantial justice. " 


A fair construction of the pleadings herein consequently has qe 
result tha all matters referred to in the present second motion for — 


| 

i 

judgment have to a suffident extent been before the Court since issue was | 
| 


joined, The present submission of the settlement stipulatio, in decedent- 


add factual accuracy because there is no showing how far it was actually 
implemented and since the pleadings and other relevant procedures in that | 


| | 
defendant's action against the Attorney General (exhibit 2) does not even | 
| 
trom 
| action also are absent the present record. 


| Under Rule 8 (c), illegality is one of the stated affirmative 
| defenses which must be set forth in a response to a previous pleading. 
Under Rule 12 (h) a party waives all defenses and objections not made by 
a motion under Rule 12 (summary judgment is not one of them), or by 
answer. In fact, defendant did file a motion based on failure to state a | 
| claim, which was denied. That decision becomes the law of the case, ıf 


| not res j’dicata. American Surety Co. v. Baldwin, 287 U.S. 156,166-167. 


| Defendant argued in the previous motion that plaintiff could not, having 


| once stated that the transfer was a completed gift, be heard to challenge | 
[| 
| it, and the Gourt ruled against her. To permit her now to cite new arguments 


l in support of a new motion again asserting that defendant cannot be made 


to adhere to an undertaking constituting the basis for this action is to 
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reraise the factual issue held by the Cou: nreviously to entitle plainti’f 


to a trial. Such a piece-meal procedure, whereby a party attemp* : thre« 


| 
| 
times to bring up new arguments to support her position, hoping tuet a differfnt 
| 
judge might hold differently, is disfavored and not to be countenanced. | 


The Court has twice ruled that plaintiff has a cause of action on which he | 
is entitled to present the merits. Furthermore, defendant is barred from | 
bringing in a defense which under the Rules he has waived, and as to which 
ie cannot present evidence, 

Defendant has brought three substantially identical motions 
and presented underlying affidavits with respect to the first and second 
motions for summary judgment which appear to have been presented in | 

| 
bad faith and which apparently are designed by defendant to annoy, harrass, | 
| 
| 


embarrass and oppress plaintiff and economically deplete his financial 


resorces in defence thereof. 


Such economic detriment to the plaintiff is further aggravated 
by the fact that, while he has greatest difficulty in paying for the disburse 
ments involved in the procedural steps to be taken by him in four separate 
jurisdictions (here, Boston, Washington, and in the New York County 
Surrogate's Court) his opponents have the use of the money equitably 
coming to him for the financing of their costs. There is the desperate 
prospect that, the wasteful methods of litigating presently applied by the 
defendant will also be used in the future when it comes to appeals which 


may create indefinite delay. Plaintiff's age is 83. 


WHEREFORE, plaintiff respectfully prays that 


(1) Defendant's motion for summary judgment be dismissed as to 


Í 
1 the whole, and without qualificatior, ana 
|| 
H 2 Defendant pay plaintiff, pursu t to Rule 56 (g) of the 
Federal Rule of Civil Procedure, reasonable expenses and attorney's fees | 


in the amount of $ 2, 500. 00. 


WERNER Chtt € s, 


| m 


| Sworn to before me this 


18th day of Novemb * 971. 


Sors ECKHARDT 


PARCH 30 522 | 
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Bezirkzgericht der Vereinigten Staaten 
südlicher Bezirk von Lew York 
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Louis E. Hall, J t 
als vorläufiger ;aentsvollstrecker ; 
des isachlasses 8 1 D. Dwyer, t 
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Kurt Schmieder, 
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Bezirksgericht der Vereinigten Staaten; 
für den Bezirk Columbia 
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Frau Helen B. Dwyer, 


—— * 


Klägerin, 
- gegen - 


J. Howard Hclrath, Justizminister der 
Vereinigten Staaten, 


Beklagter. 
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4 FIDAVIT 


Generalkonsulat der Vereinigten Staaten 


von Anerika 
Schweizerische Eidgenossenschaft 
Kanton und Stadt Zürich. 


Ich, der unterzeichnete Kurt Schmieder, ansaessig in 
Lórrach, Bundesrepublik Deutschland, EkStstrasse 15, 
Klager in den beiden ersten der obigen Rubra, erklare 


nach ordnungsgemissiger Vereidigung wie folgt: 


l. Ich bin wanrend der Zeit des Kationalsozialismus 

in Deutsc..land als Angehöriger einer aus politischen 
Gründen verbotenen Crganisation verfolgt worden und habe 
vielfach durch öffentliche Erklärungen mit Angriffen gegen 
das Regine mein Leben auf das Spiel gesetzt. 

Ich var sitglied des Stahlhelms, einer patriotischen 
Formation, deren Hitglieder in soldatenaehnlicher Weise 
für die Bewahrung des deutschen Kampfgeistes und gleich- 
zeitige Auf rechterhal tung liberaler Ideen eintraten. 

Ein Hauptziel dieser Organisation war Sicherung von Freiheit 
und Eigentum der Bürger in der Abwehr von Komzunisuus und 
Nationalsozialisnus. Ich wurde mitglied des Stahlhelne 
1930, nachdem mehrere Freunde von mir beigetreten waren 
und ich ebenfalls für die genannten Ideen kämpfen wollte. 


Alsbald nach der kachtübernahme von Hitler wurde der Stahl- 
helm verboten und aufgelóst. Alle Kitglieder des Stahlhelm 
wurden zwangsweise und autozatisch zu Hitglieitra der SA 
genacht und mussten deren berüchtigte Braunhenden tragen. 
Die damit verbundene, jede Freiheit unterdrückende Disziplin 
var tun Uhertraglich. Ich erklärte daher vielfach meinen 
Abscheu vor dem neuen System in aller Oeffentlichkeit und 
stellte einen Antrag auf Entlassung aus der SA. 
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Viele meiner Freunde betrachteten diesen Schritt als selbst- 
mórderisck. Trotzde- wurde die Entlassung mir in Herbst 1934 
bewilligt, nachden der vorangegangene Nürnberger Parteitag 
gerade eine Reihe von zit zeiner Weltanschauung unverträglichen 
Grundsätzen proxla-iert natte. Es gelang mir die für mein 
weiteres Leben durch reinen Austritt aufkommende Gefahr da- 
durch zu cildern, dass ích meinen Entlassunssantrag nicht auf 
politische Oppositfóa'rifsern mit der Anspruchnahme durch 
geine geschäftliche Reicetatigkeit begründete. Von da an hielt 
ich mich, nacaeca ich run schon öfters als Nazigegner heraus- 
gestellt hatte, auf Rat von Freunden so insktiv wie möglich. 
Der kleine Rest meines Geschäftes, der noch geblieben var, 
wurde von den lis 1942 zugemacht. An irgend welchen Aktionen 
zur Unterstützung der \azipartei oder kriegrischer Unterneh- 
sungen nahm ich niemals teil. Insbesondere war ich nach dem 
Austritt aus der SA niezels Nitglied einer sonstigen Orga- 
nisation. Die rechtliche Erheblichkeit meiner Zugehórigkeit 
zu einer verfolgten politischen Gruppe war mir unbekannt, 

bis iab anlässlich einer Unterhaltung in Basel, Schweiz mit 
meinen Anwälten Werner Calleskií und Robert H. Rei ter am 10.Fe- 
bruar 1970 auf meine Hit-liedschaft im Stahlhelm zu sprechen 
kam. Die Anwälte, welche zeine Anträge auf Freigabe meines 
bescilagnahnten aneríka.is.hen Vermögens bearbeiteten, hatten 
nur auf cen von rir íriividuell gegenüber dem Nazi-Regime 
geleisteten Widerstand wertgelegt. 


2. Bach dem Zusa-zentruch des Deutschen Reiches kam ich 
infolge meiner Ansässi;keit in Heerane-Sachsen unter das 
kommunistische Besatzungsregime, zu welchem ich wiederum 
von Beginn an in Opposition stand. Wiederum beschraenkte ich 
meine Erwerbstätigkeit auf ein mir imum und versuchte nicht 
aufzufallen. 


mE T. 


Vom 6.0ktober 1945 bis Zum Februar 1946 wurde ich von der 
CPU (der russischen Geheimpolizei) wegen blosser Verdachti- 
gungen wirtschaftlicher Art festgehalten. Dies war eine 
reine Polizeimassnahme. Keinerlei Dokumente oder Bestaeti- 
gungen wurden mir erteilt. 


Im Oktober 1947 wurde ich wegen eines sogenannten Wirtschafts- 
vergehens von den deutschen Kommunisten mit einer gericht- 
lichen Geldstrafe belegt und blieb von da an unter strikter 
Kontrolle. Anfang 1948 setzte eine Welle von sogenannten 
Wirtschaftcsabotageprozessen ein, und vom Lai 1948 an fand 
auch eine entsprechende Untersuchung Segen mich statt, 


NachdtiCBie Vorwürfe segen mich verdichteten wurde ich etva 
an 22.9.1948 abgeführt und ein offizieller Haftbefehl laut 
anliegender Kopie folgte unter dem 23. Septeaber 1948. Bis 
zu Deiner Veberführung ins Gefängnis Zwickau am 14. Dezenber 
1948 blieb ich in Gefängnis von Glauchau. 


Wie aus dem in Kopie beiliegenden Entlassungssckein ersichtlich, 
wurde ich aus Zwickau am 23.Septenber 1950, insgesamt somit, 
nach mehr ais 2 jáhriger Haft entlassen. 


Dass die mir zur Last gelegte Tätigkeit nach dem in Rechts- 
staaten geltenden Rechtsenpfinden weder kriminell noch sonst 
vorwerfbar war, ergibt sich aus der in Kopie beifolgenden 
Entscheidung des Genera_staatsanwaltes Karlsruhe von 5.Sep- 
tenber 1962 mit welcher das Strafurteil des Lanégerichtes 
Zwickau vom 18.Januar 1948 auf 21 Jahre Gefängnis und Geld- 
strafe von 100.000.- IH für ungültig und unvollstreckbar 
erklärt wurde. 


3. Als ich im Juni 1948 den Besuch von Dr.Alfred Lindner 
als Boten meines Freundes William Graupner enpfing und von 
ihn gebeten wurde, die jetzt als eidesstattliche Erklärung 


my e 
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figurierende Urkunde (Beweisstück "GC" zur Motion des Beklagten 
iz oben erstgenannten Rubrum vom 19.Oktober 1971) zu unter- 
zeichnen, vertraute ich auf die in den Jahren 1937 - 1938 

von Rechtsanwalt Hall Sr. sowohl direkt wie durch William 
Graupner erhaltenen Ratschläge und war davon überzeugt, dass 
die in der genannten Urkunde enthaltenen Rechtsfolgerungen 
zutreffend waren. Die Urrunde hatte nichts mit moralischen 
Erwartungen zu tun. Der Hauptpunkt von Rechtsanwalt Hall Sr.'s 
Rechtsansicht var gerade dahingegangen, dass Frau Dwyer ein 
uneingeschränktes Eigentuzsrecht erhalten sollte, und dass 
unser auf zoralischen Erwägungen teruhendes gentienen's agres- 
ment diese Rechtslage nicht beeinträchtigte. Sowohl unter den 
Kazis wie unter den Kozıunisten wäre es für mich zu gefährlich 
gewesen, einen sonstigen Berater zwecks Nachprüfung der 
Rechtslage zu konsultieren. Ausserdem war mein Vertrauen in 
Hall Sr. und Willian Craupner grenzenlos. 


Kurt Schmieder 
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Translation from the Germen language 


UN D STATES DISTRICT COURT $ 
SOUTHERN DISTRICT OF NEW YORK 
KURT SCHMIEDER, 
Plaintiff, ' 
- against - i 69 Civ. 1939 


LOUIS H. HALL, JR., as Preliminary 


Executor of the Estate of : 
HELEN B. DWYER, 


Defendant. * 
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UNITED STATES DISTRICT COURT " 
DISTRICT OF MASSACHUSETTS S 


KURT SCHNIEDER, $ 
i CIV CTION 
plaintife, . SINE actio 
Ve . 
WINSLOW L. WEBBER, et als, 
Defendants. 
UNITED STATES DISTRICT COUAT 7 
FOR THE DISTRICT OF COLUHBIA e 
ERS. HELE] B. DWYER, $ 
Plaintiff, . 
us , 
: Civil Action 


" N ed -! 9 
J. HOWARD HcORATH, Attorney General * 


of the United States, 


Defendant. : 
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Consulate General of the United States 


of Auerica ) 
Confederation of Switzerland 
anton and City oi Zurich SS.: 


I, tne undersigned Kurt Schmieder, residing at 15 
Hangstrasse, Loerrach, Federal Republic of Germany, 

being the plaintiff in the first two captions hereinabove, 
and having been duly sworn, depose ard say as follows: 


(1) During the period of the Netional Socialism in Germany 

I was persecuted as a member of an organization outlawed on 
politätal grounds, and I frequently risked my life by 

making public statements attacking the Nazi Regime. I was 

a menber of the Stahlhelm, a patriotic formation ‘hose 
menbers in a quasi-nilitary manner worked for the conservation 
of the German fighting spirit and at the same time for the 
maintenance of liberal ideas. One of the main targets of that 
organization was the protection of liberty and property for 
the citizens in a defense against Comnunisn and National 
Socialism. I became a member of the Stahlhelm in 1970 after 

a number of friends of mine had joined it and I also had 

the desire to fight for the aforementioned ideas. 


Soonx after Hitler's rise to power, the Stahlhelm was 
outlawed and dissolved. Compulsorily and automatically, 

all members of the Stahlhelm were made members of the Nazi 
Storm Troopers and had to wear their infamous brown shirts. 
The discipline connected therewith, which suppressed any 
freedom, was intolerable to me. Many times, I therefore 
stated my abhorrance toward the new system with all publicity 
and filed an application for a discharge from the Storm 
Troopers. Hany of my friends described that step as suicidal. 
Nevertheless, the discharge was granted to me in the fall 

of 1934 after the just preceding Nuremberg Party Congress 
had proclaimed a number of principles inconsistent with my 


philosophy of life. 


* 


738a 
I succeeded in mitigating the dangers arising from my 
resignation from the Storm Iroopers by the fact that I did 
not base my application for discharge on political opposition 
but used the subterfuge that the exigencies of my commercial 
travelling were too &reat. From then on, after having re- 
peatedly exposed myself as an opponent to Nazism, I followed 
the advice of friends and rerained as inactive as possible, 
The small balance of my business which was still left, was 
closed by the Nazis in 1942. I never participated in any 
action for the support of the Nazi Party or of the war effort. 
In particular, after leaving the Storm Troopers, I did not 
join any other organization. 


The legal relevance of my membership in a group subject to 
political pürsecution was unknown to me until in a conversation 
at Basel, Svitzerland with ny attorneys Werner Galleski and 
Robert H.Reiier on February 10, 1970 I came to speak of my 
membership in the Stahlhelm. The other attorneys which had 
handled my applications for a release of my property seized 

in USA had been interested in my individual resistance to the 
Nazi Regime only. 


(2) After the German Reich had collapsed, my resiience at 
Meeraneg Saxony, caused me to be subjected to the Communist 
Occupation Regine, to which I again was in opposition from 
the beginning. I again linited my occupational activities 
toa mininum and tried not to be conspicuous. 


October 6, 1945 through February 1946 I was kept in custody 
by the GPU (the Russian Secret Police) by reason of mere 
suspi¢sions in economic respects. This was a mere matter of 
police administration. No documents or confirmations were 


issued to me. 


In October 1947 the German Corrzunists judicially convicted me 
for a so-called economic violation with a fine and from that 


time on I remained under strict Supervision. In the beginning 


w R 
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of 1948 a vave of so-called economic sabotage proceedings 
started and from Kay 1948 a respective investigation was 
running einst me. After the accusations against me had 
crystalized I was arrested on or about September 22, 1948 
and a formal court order for my arrest followed under date 
of Septeuber 23, 1948. Up to my transport to the jail of 
Zwickau on December 14, 1949, I stayed at the jail of Glau- 
chau. As appears from the ce. ficate of my discharge as per 
enclosed copy, I was discissed from Zwickau on September 27, 


1950 so that ny exprisonment exceeded two years. 


| 

| 

| That the conduct of which I was accused was neither criminal 
nor otherwise óetdstable according to the legal sentiment 

prevailing in countries guarding civil liberties follows 


from the decision of the Chief Prosecuting Attorney in 
Karlsruhe, dated September 5, 1962, as per enclosed copy, 
by which the criminal conviction pronounced by the Circuit 
Court in Zwickau on January 18, 1949 for 24years of empri- 
sonment and a fine of Dii 100,000 was declared to be void 
and unenforcible. 


(3) When I, in June 1948, raceived the visit of Dr.Alfre? 
Lindner as a messdnger sent by my friend William Graupner 
and was requested by him to subscribe to the document now 
figuring as a statement in liev of oath (Exhibit "G" to the 
motion dated October 19, 1971 filed by the defendant under 
the first caption hereinabove) I relied upon the advices 
given to me by attorney Hall Sr., and: directly as well as 
through Willian Graupner,in the years 1937/38 and I was 
convinced that the legal conclusions set forth in the said 


document were correct. That document had nothing to do with 
moral expectations. The main point of attorney Hall Sr.'s 


legal opinion significantly was to the effect that krs. 


„he“ 
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Dwyer was to acquire an unlimited title and tha fYfbgal 
Status was not affected dy our gentlenen's agreenent 
which waa based upon moral considerations. Under the 
Nazis as well as under the Comnunists it would have been 
too dangerous for me to consult with some other adviser 
for a review of that legal opinion. In addition, my 
confidence into Hall Senior and Willian Graupner was 


limitless. 


(signed) Kurt Schmieder 
Kurt Schzieder. 


(venue and jurat follow 
in English language) 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 
KURT SCHMIEDER, 
N : 
Plaintiff, i AFFIDAVIT OF 
" ACCURACY OF TRANS 
-against- t LATION FROM GERMA) 
1 LANGU AGE. 


LOUIS H. HALL, JR., as Preliminary 
Executor of the Estate of 1 
HELEN B. DWYER, 

Defendant. 


STATE and COUNTY OF NEW YORK; 55 


WERNER GALLESKI, being duly sworn deposes 
and says 

lam an attorney at law duly admitted to practice 
before the courts of record in the State of New York and other America! 
courts with offices at 70 Pine Street, New York, N. Y. 

1 also am a member of the bar of the Court of 
Appeals in the city of West-B erlin, Federal Republic of Germany 


lam cognizant of the English and German languages 


I hereby certify that, to the best of my knowledge 
and belief the enclosed translation of the affidavit of KURT SCHMIEDEI 
sworn to before HOWARD R. GROSS, ^onsul of the United States of Ameri 

Z 


at Zurich, Switzerland, on November 8, 1971, and the thrée exhibits there! 


is accurate a..d « ect 714 ll \ 


— 
Werner Galleski 
Sworn to before me this \ 


loch day of November, 1971 


(dec Pi, ate. 
v «| LUANTE CCKHAROY ™™ 
lary Pitie State of Now Yos 


„ 41-0143710 
Q0. site! in Que'ns County 
.. ou * 0079 
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EAST GERMAN CRIMINAL COURT ORDER DATED SEPTEMBER 23, 1948 
ANNEXED TO FOREGOING EXHIBIT 12 
TRANSLATION FROM THE GERMAN LANGUAGE 7^2a 
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CERTIFICATE OF DISCHARGE ANNEXED TO FOREGOING EXHIBIT 753a 
TRANSLATION FROM THE GERMAN LANGUAGE 
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CERTIFICATE OF DIEC GE 


The Penal Prison of the Enforcement Facility Zwickau, September 23, 1980 


No, 2444/48 Tel. 5005, ext. ... 494 


September 25, 195; 


KURT LUDWIG EMIL SCHMIEDER 


Merchaat dy occupation 
dora om October C, 1886 at Meerano 


has been imprisoned in thio prison from December 14, 1948 to September 23, 1950. 


1. 


2. 


Accordiag to his statement he will find 

a. shelter at 6 Schwanclelderetracse, Mecrane 

b. work e 

Notice hae been seat out on .... to the Office for Work and 5ocial Welfare, I pt. 
of Social Welfare at... . 


At the time of tho dismissal he was paid in cash: 


a. His owns money DM 233. 45 

b. Compensation for laber) DM 10.00 

c, Support DM  -- 
together DM 243. 4^ 


To tho Office for Work and Social Welfare at .... a remittance was made on ....for 
„ale 

a. Compensation fer labor *) DM -- 

b. Own money DM 

Transportation ticket to... has been delivered. 


Available clething: 


744a 
Page 2 of Translation from the German Language of CERTIFICATE OF LISCHARGE 
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Outer wear: in order 
Underwear: —Ó 
Fottwear: ecce 


6. At the time of the dismissal, the following clothing, tools, etc., wore de- 


livered out of welfare funds: "T" 
By Order 
Stamp of the Enforcement 
Facility at Zwickau (Saxony) eigaature 
sigrature 
Referee 
*) Payments by way of compensation for labor are not permitted to be 


set off against support paymente (Div. Il, par. 3 c. the Order concerning 
welfare for diemissed penal prisoners und persons subject to criminal 
coaviction dated December 9, 1947 - Central Publication Bulletin for 


Executive Orders, Vol. 48, page 79) 


WEST GERMAN DECISION OF SEPTEMBER 5, 1952 ANNEXED 745a 
TO FOREGOING EXHIBIT 
TRANSLATION FROM THE GERMAN LANGUAGE 


e eene aer ane œq.dt «́]V?̊ A ö 


Office of the Public Prosecutor Karlsruhe, September 5, 1962 
at the Court of Appeals 10 Hoffstrasse 
The Chief Prosecutor Tel. 201 41 Central Office of the State 


- RAH 24/62 - 


Mr. Kurt Schmieder 
P. O. Box 276 
785 Loerrach 


Re: Application of Kurt Schmieder 
in accordance with Sec. 15 of the Law providing 
Internal German Legal Assistance 
KURT LUDWIG EMIL WILLIAM SCHMIEDER 
born on October 8, 1888 at Meerane , County Glauchau, residing at 15 
Hauptstrasse, Loerrach 
was convicted by judgment of the Penal Chambers of the Circuit Court 
in Zwickau or January 18, 1949 - 1 KLs 28/48 - for crime against the 
Economy under Control Council Law No. 50, Article I, and by the same act 
violating Sec. 1 of the law against racketeers and black marketeers dated 
May 8, 1947, and the law to secure the plan of the economy dated January 29, 
1947, to imprisonment for two years and six months as well as to a fine of 
DM 100.00, in lieu of which in nidi of incollectability one day of imprisonment 
will be substituted for each DM 50.00. For a period of 15 years he is, under 
Sec. 2, par. b of the Law to Secure the Plan of the Economy, prohibited from 


managing any business, The assets ceased in the course of the criminal 


proceeding were confiscated. 


Upon application of the party concerned, the penal enforcement of the 
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Page 2 of Translation from the German Language of Letter of Office of 
Public Prosecutor of September 5, 1962 to Mr. Kurt Schmi eder 


said judgment is hereby declared inadmissible in accordance with Sec. 15 
concerning the Internal German Rendering of Legal and Professional 


Assistance in Criminal Matters dated May 2, 1953. 


Woll 


Certified: 
Seal of the Office of 
the Public Prosecutor at Signature 
the Court of Appeals in 


Karlsruhe Judicial Superior Secretary 


PLAINTIFF'S MEMORANDUM OF LAW IN OPPOSITION TO MOTION 1478 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


KURT SCHMIEDER, 
Plaintiff, 
- against - 69 Civ. 1939 
LOUIS H. HALL, Jr. As Preliminary 
Executor of the Estate of : 
HELEN B. DWYER, 


Defendant. 


PLAINTIFF'S MEMORANDUM OF LAW 
IN OPPOSITION TO DEFENDANT'S SECOND 
MOTION FOR SUMMARY JUDGMENT 
I, Facts. 

In view of the fact that the present motion constitutes a mere 
repetition of matters argued and disposed of before, Plaintiff, as per 
II first paragraph of his present affidavit in opposition wishes to 
avoid a r statement of the facts previously stated by him. He rather 
proposes to limit himself to such matters as appear in some detail 


on the record of the present motion. 


Defendant continues to run amwk against the iron principles of a 


constructive trust as prayed for by Plaintiff here: and refuses to 
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digest the decisions rendered in Plaintiff's favor on the two prior 
motions testing Plaintiff's case. The holdings in Plaintiff's favor can 
be summarily st: ed to the effect that Defendant has not met the burden 


of showing that none of the infinite types of situations where equity 


corrects unjust and uncontionable enrichment fail to apply. 


Although previously disposed of, Defendant brings again the reproach 
of illegality and the claim that Plaintiff's 1948 statement about an 
absolute and irrevocable character of the transfer to Mrs. Dwyer 
eliminated all chances of equitable relief and also contends that 
Plaintiıf's claim was cut off" through the facts of the vesting of the 
property herein and the respective settlement in the Washington action 
against the Attorney General in combination with the partial return of 
the vested property to her, all of which was already stated in the 


complaint and was made the basis of the prior decisions herein. 


Plaintiff , on his part submits in defense of the present motion and in 
particular as a mater supporting public policy and absence of any 
illegality that he was discriminated against in Nazi Germany because 
of his membership in a persecuted group and would have been found 
eligible for the return of vested property if the respective facts had 
been communicated to the Office of Alien Property. He also furnishes 
more detail explaining his situation at the time when he made the 


aforementioned 1948 statement. He just was between two emprison- 


m 
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ments for economic control violations in East Germany and the invest- 


igation for the second imprisonment was already running against him. 


II. LAW. 


Point 1: The Trading with the Enemy Act is to be 
administered subject to common law. 


A cardinal feature in evaluating the impact of the Trading with the Enemy 
Act is the predominant priority of the common law. Charles Warren, the 
Assistand Attorney General who has frequently been called "the Father" 
of the Act, elaborated on the relationship between the common law and 
the Act in his review of Huberich's Treatise on Trading with the Enemy 
in American Journal of International Law, Volume 12 (18) pp. 676 sq. 


He statelthat the Act 
"was not designed to codify the whole law upoz tne 
subject, and it specifically provided that the com- 
mon law should govern in all matters not within 
the scope of its enactment, It left, therefore, many 
important topics to be determined very largely by 
the con mon law or by state laws then in force - 
topics like the effect of war upon contracts; interests 
on debts due to enemies; devises and bequests to 
enemies; suspension of statutes of limitations; 
termination of agency, etc. etc. 


Those principles were also subscribed to by Justice Eder, Supreme 
Court, New York County, Trial Term (1942) 177 Misc. 939, 32 NYS 
2 d 450 in his reconsidered ruling re Kaufman vs. Eisenberg, citing 


Assistant Attorney General Warren's legislative report according to 


which it was his intent in drafting the bill: 
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„to make it as little restrictive of American commerce 
and as liberal toward the enemy private person as was 
compatible with the safety of the United States and with 
justice to American interests 
Point 2: The principles of constructive trust override 
all provisions of the Act, so that no constructive 
trust can be "cut off" by the Act where a factual 
situation arousing the ''Conscience of equity''prevails. 
A decisive consequence of the priority of the common law is the in- 
dependence of the equitable basis for a constructive trust from any 
vesting of property under the Act. Even assuming without conceding 
that Plaintiff's fraud action was vested and that such action was cut 
off by the partial return of the property, there would still be nothing 
which could prevent equity as of now to find that the retention of the 
property by the Defendant is uncorscbnable. Equity is only looking at 
the moral merits of the present situation and all matters like vesting, 
divesting and return are of historical interest but not a limitation upon 
the equity powers of the Court. Also where courts and government 
agencies are used in the perpetration of fraud, the remedial device 
of the constructive trust is equally available. In view of the authority 
cited in the earlier judicial holdings herein as well as in Plaintiff's 
previous briefs, it may suffice to refer to the general analysis by 


Scott on Trusts (1967) Vol. V Section 462 page 3412, following Judge 


Cardozo in Meinhard vs. Salmon (1928) 249 NY 458, 467: 
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"A constructive trust is.... the remedial device 
through which preference of self is made subordinate 
to loyalty to others". 

So as to cover cases like the present one where the ownership of the 
subsequent constructive trustee was good at the time of vesting and 
bad at the time of later retention of the property, Scott summarizes 
based upon authorities (Sec. 462 1 page 3417): 

"A constructive trust may arise even though 
the acquisition of the property was not wrongful. It 
arises where the retention of the property would result 
in the unjust enrichment of the person retaining it. 

To show the involvement of Mrs. Dwyer in the constructive trust 

regardless cf the extent to which she participated in the "gentlemen's 
agreement" between Plaintiff, Hall Sr. and William Graupner, Plain- 
tiff relies on the following summary by Scott (Section 469 page 3442) 

"Where the owner of property is enduced by the fraud 
of one person to make a gratuitous transfer of the 
property to another, it is clear that the transferee 
can not retain the property even though he had no notice 
of the fraud. A person is not permitted to benefit by 


the fraud of another, even though he was not hims: f 


guilty of fraud. 


The probably oldest and most classical authority on that point is 


Bridgeman vs. Green, 2 Ves. Sr.627, Wilm. 58,65 (1755) through 


Wilmot, C.J.: 
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[ "Let the hand receiving it be ever so chaste, yet if it 
comes through a corrupt polluted channel, the obligation 
of restitution will follow it. ' | 


Even if Mrs. Dwyer as the legal secretary to attorney Hall Sr. were 
not professionally involved in the so-called gift transaction, she would 
still be subject to the imposition of a constructive trust without impair- 
ment by any provisions of the Act. 


Point 3: Even technically, a'cut off! is provided for by 
the Act only in regard to matters of property admini- 


stration by the Alien Property Custodian as common 


law trustee. 


The cases cited by Defendant in support of a "cut off'' are by no means 
"squarely applicable to the instant case", as Defendant argues. None 
of them involves anything like the present case, where property is 
vested and returned to the same person from whom it was taken, and 
then an equitable duty is claimed on the part of that person based on 


her own undertaking. 


The first case, Mutzenbecher vs. Ballard 16 F. 2d 173 (S. D. N. 7.) 
aff'd, 16F.2d 174 (2nd Cir.1925) involves a claim against a third party 
for commissions which were vested by the APC. There was no claim 
of equitable obligation. The fimple fact was that the APC took the 


property, and the former owner t ed to set aside a.settlement made 


by the APC with the cr ditor. The Court simply held that legally the 
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claim was taken, so that the former owner was in no position to attack 


the action of the APC while it was in possession of the claim. 


In the second case, Munich Reinsurance Co. vs. First Reinsurance 
Co., 6F.2d 742 (2d Cir, 1925) the APC vested property, and paid out 
claims from the proceeds. These payments were challenged by the 
former owner. The court examined the Act and held that the APC had 
all the rights of a common law trustee tc manage and administer the 
property vested. 

In the case of Junkers vs. Chemical Foundation, Inc., 287 Fed. 597 
(S. D. N. Y. 1922), the APC vested a patent which was transferred to 


the Navy Department. The former owner sued for paten t infringement. 


In Balkin National Insurance Co. vs. Commissioner 101F. 2d 75 (2nd 
Cir. 1939) the only question was the liability of a former owner of 

vested property, for tax on the ‘ncome on the property which was vested 
by the APC. Therefore, none of these cases raises the question involved 
in the present suit: Can a person who receives property admittedly not 
based on consideration being paid, and being a stranger to the person 
owning the property so that no donative intent can be shown, keep the 
property, ii. ‘he face of any understanding that it was to be returned 


to the true owner, whose interests were to be protected? 


What Defendant is attempting to do is to use the vesting as a shield 
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behind which to hide the weakness of her own position. She cannot 
claim title free from Plaintiff's equit ble claim in her own right, so 
that she must cläim that by reason of the vesting she acquired a better 
right than she had prior to the vesting. This was not the purpose of 
the Act. As said by this Court in Chemacid S. A. vs. Ferroton Corp., 
51 F. Supp. 756 (1943): 

" In all cases of this type, one of the most important 
aspects to be considered by the court 1s whether it will 
aid and comfort the enemy if the plaintiff is allowed to 
maintain the action, and, if successful, receive a 
judgment. 'There is nothing "mysteriously noxious' 

.. in a judgment for an enemy alien. Objection to it 
is ..... only so far as it would give aid and comfort 


to the other side. ' 


Holmes, J. in Birge-Fibre Co. vs. Heye, 251 U.S. 317, 723,40 S. Ct. 


160, 161, 64 L. Ed. 281: 

"The object is not to defeat the alien enemy of his right 
to recover what may be owing him, nor to shield the 
citizen from the enforcement of his just obligations, 
but to prevent any advantage being derived by the enemy, 
directly or indirectly, pending hostilities..... " 

It is now twenty six years since the end of Worid War II, and can 
hardly b argued that the present suit would aid the enemy in that war 
or any other. The Act was not intended to be a confiscation measure, 
but one of sequestration. As held by the Supreme Court ın Zittman 
vs. McGrath, 341 U. S. 471 (1951): 


"While the statute under which the "funds are to be'"held, 


administered and accounted for'' authorizes the vesting of such foreign- 
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owned property in the Custodian, in its administration ' in the interest 


of and for the benefit of the United States" , it is not a confiscatory 


measure, but a liquidation measure for the protection of American 


creditors. It provides for the filing and proving of claims and states 
that the funds "shall be equitably applied" for the payment of debts 
... The transfer of possession of these funds does not seek to work 
any automatic defeat of rights of any class of creditors, but takes on 


the estate for administration. ' 


Here there were no creditors' claims filed against the assets, and the 
proper*y has been returned, so that the legislative purpose has been 
satisfied. This Court said, in Stoehr vs. Wallace, 269 Fed. 827, that 
nothing is settled by the seizure itself under the Act except the sequest- 
ration of the property in the hands of the APC. The Courts of this 

State have held similarly. In Drewey vs. Onassis , 39 N. Y. S. 2d 688, 
179 Misc. 578, it was reiterated that the Act is designed to prohibit 

use of property constituting the sinews of war, but canfiscation was 

not the objective. 

Consequently, as soor as the property was returned to Mrs. Dwyer, 

the status quo ante wes re-established and the temporary sequestration 
of the property was lifted. There is no record of any adjudication of 


ownership in regard to the returned property. The settlement stipulation 


rather contains a provision for a dismissal of the action. This could 
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only indicate the possibility of a judgment against Mrs. Dwyer. 


Point 4: : In any event, the basic technical precondition 


's missing: plaintiif's fruad action was not 


v ested. 
Defendant's cut-off argument is formulated in a manner as if 
Plaintiff's cause of action herein hac been vested. Onl, ia such event 
would it be thinkabie to invoke the (non-existing) rule that the person 
described in the vesting order as pre-vesting owner is cut-off from 
his pre-vesting right even after the property had been divested and 
without judgment returned to a third party who successfully ciaims 
ownership under Section 9 of the Act. 
Actually, however, our Trading with the Enemy system is governed 
by the principle of res-vesting. There is no global or automatic seizure 
of all property of an enemy alien, some of whose property has been 
vested. The landmark case of Kahn v. Gervan, Learned Hand, 
U.S. D. J., Southern District of New York, (1920) 263 F 909, 913 
spells out that'the vesting investigation and decision of the Alien 
Property Custodian was conclusive". The Vesting Order herein 
(Defendant's Motion exh. 1) signifies a definite list of debts, 
securities and other rights, purportedly owned by Plaintiff as subject- 
matter of the vesting. No in personam claim running from Flaintiff 
against Mrs. Dwyer, such as a tort claim, was purported to be 


vested. Therefore, even if any both of Defendant's . retreated 


10 


-— 
. 
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erroneous conclusions were correct, i.e., if accumulatively 


(a) equity would not overstep all vesting events, 
and 


(b) a pre-vesting owner, after divesting, would be 
barred from asserting the temporarily vested 
claim, 

even then Plaintiff's present action would not be impeded because it 
was not vested. 
It may also be noted that the omission cf a vesting of Plaintiff's in 
personam claim must have been intentional . From the pre-trial 
procedure in Mrs. Dwyer's Waehington action the Attorney General 
had a lot of information about the background so as to substantiate the 
inference of undue influence. Still, the Attorney General made rs 
attempt to cut off Plaintiff's rights against the Defendant and lmj ‘ed 
himself to the vesting of the r e s held by Mrs. Dwyer. He thus left 
all causes of action between the parties to them. 
Point 5: As of the time of vesting Plaintiff had no 

legal or eq ‘itable title in the property so 

that Mrs. Dwyer's action under Section 9 

of the Act was good. 
Under the legal qualification of the constructive trust as a mere 
remedial devise to serve the enforcement of Plaintiff's cause of 
action based upon fraud and undue influence it follows that as a matter 


of substance of law Mrs. Dwyer held an absolute and legal and equitable 


title to the items purportedly v~ sted as property of the Plaintiff. 
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Even viewed retrospectively in the light of all after- knowledge in- 
cluding the arising of a constructive trust in the present law suit, 


Mrs. Dwyer's title still was entirely clear at the time of vesting. 


The possibility of a future constructive trust rests upon each and any 
legal situation of any kind. And this does not reflect any risk to the 
due administration of law because all safe-gurards to preserve public 
policy and other lk gitimate interest are automatically built into the 
working of equity. Whether or not a remedial constructive trust 
might arise in the future will depend on all the equities in such shape 


and form as they shall then appear. 


It therefore is respectfully submitted that, as of the time of vesting, 
there was no room for speculation as to future constructive trusts 
and even less so AAN MKC NUK MK Plaintiff's cause of action for 


fraud remained knowingly unvested. 


Point 6: The thief is not a straw. 


The brilliant perfection with which Mrs. Dwyer and her co-conspiraors 
succeeded in obtaining absolute ownership through the so-called gift 
transaction extracted from him under the umbrella of ostensible 


professional protection negates the i'ea that Mrs. Dwyer's holding 
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of the vested property could in any way be deemed to have occurred 
for Plaintiff's benefit within the meaning of Section 9 of the Act. The 
Defendant's position throughout this proceeding clearly indicates 
Mrs. Dwyeras well as the present Defendant's resol tion to deny 
any morai obligation and to resist all potential and actual claims of 


Plaintiff. 


In testing the benefit -clause of Section 9 of the Act the accent must be 
laid on the practical effect of the given situation and that, as of the 
time of vesting, wes a complete deprivation of Plaintiff in regard to 


the vested property. 


| 
| After the property had been so sincerely stolen that not only the full 
legal and equitable title adhered to the thief but that also ail subjective 


intent of the holder was most resolute in perpetuating Plaintiff's 


deprivation it is respectfully submitted that Mrs. Dwyer was at the 
time of vesting holding the property for her own benefit exclusively 
under 


with the legal effect that she was entitled to a return / Section 9 of 


the Act. 


Point 7: The administrative decision holding laintiff 
ineligible for return of vested property is not 
binding upon this Court. 

The administrative order denying Plaintiff's eligibility for return of 


vested property (in that case different from the property presently 


in issue) under title 50 App. USCA Section 32 (a)(2) C had to follow 


à 
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ding of the said statute inasmuch as it pre- 


automatically from the wor 


nation of a group of which 


supposes a persecution through discrimi 


claimant was a member. The respective facts although actually appli- 


cable had not been submitted to the Office of Alien Property. Plaintiff 


levance on February 10, 1970 only. 


was advised about their re 


n attacking the said administrative 


Plaintiff concededly has a problem i 


termined. But even toward 


decision directly with respect to the claim de 


such direct attack not all avenues are closed. In the present circum- 


stance, it is respectfully submitted that Plaintiff is entitled to a re- 


opening and judical review under Section 10 of the Administrative 


Procedure Act 60 Stat. 243 (1946), 5 U.S.C. Par. 1009 (1952), because 


Section 32 of the Act constitutes legislation enacted subsequent to the 


Administrative Procedure Act and not specifically excluding judicial 


review. The language in Section 7 C of the Act is respectfully submitted 


to be insufficient to comply. Certain decisions inthat area are either 


dicta or can be distinguished by reason cf the special feature of 


Plaintiff's case combined with the fact that final agency action cannot 


be obtained after the dissolution of the Office of Alien Property. 


In any event a collateral attack against tae administrative determination 


in regard to other property is clearly open beyond doubt. 
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Point 8: Mrs. Dwyer's settlement with the Attorney 


General can still be reopened for reformation 
so as to provide for a return of 100% of the 
vested , -operty subject to constructive trust 
for Plaintiff. 
Plaintiff has instructed Robert H. Reiter, Esq. of Washington D. C. 
to prepare papers for the reopening of, and his intervention in Mrs. 
Dwyer's Washington action against the Attorney General. 
Basis for the reopening is Plaintiff's involvement in the subject 
matter and the collusive action of his former attorneys in fighting 
the Attorney General (who stands in the shoes of Plaintiff as purported 
pre-vesting owner), ultimately to Plaintiff's detriment. 
Upon reopening reformation will be sought on the ground that Mrs. 
Dwyer's action was 1009, valid, subject to the constructive trust for 
Plaintiff. 
Plaintiff, now also in every technical sense an alien friend ,is entitled 
to sue under Section 9 of the Act, the respective time limit under 
Section 33 of the Act is preserved by Mrs. Dwyer's Section 9 law suit. 
The merits of Plaintiff's claim will be supported by serious constitut - 
ional aspects, relating to an enticement into the US jurisdiction and a 
taking of his property without due process of law. It is notorious 


that Swiss banks are affording their clientele with opportunities for 


an anonymous investment of their funds. Plaintiff would clearly have 


15 


16 
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used such facilities unless the fraudulent prospect of safe preservation 
through the so-called gift transaction herein had constructed the image 


of a Fata Morgana to him. 


Point 9: Plaintiff's 1948 statement was not fraudulent 


because it contained legal conclusions only 
and was made in good faith. 


Defendant's accusation that Plaintiff committed criminal fraud and 
other crimes when he signed his 1948 statement is legally defective 
on its face. It does not contain any allegation at all but deals with 
legal consequences and conclusions only. Moreover, he acted in an 
emergency situation under immediate threat to his very existence 
and was entitled to trust in the intezrity and responsibility of New 


York counsel. 


Conclusion. 


It is respectfully submitted that, as a minimum, genuine 
relevant issues of fact still are open, unless they can already be 
deemed to be ciosed in Plaintiff's favor. It is therefore respectfully 
submitted that Defendant's second motion for summary judgment be 


denied. 
Respectfully submitted. 


Werner Galleski 
Attorney for Plaintiff 


763a 


ENDORSED ORDER OF BONSAL, O. J. DATED DECEMBER 29, 1971 DENYING 
DEFENDANT'S MOTION 


Endorsement 


KURT SCHMIEDER v. LOUIS H. HALL, Jr. ^s Preliminary Executor of 


. the Estate of HELEN B. DWYER ____ ——— HÀ DR SS 


Motion #65 on 11723773 


Defendant moves for summary judgment pursuant to Rule 56 


of the Federal Rules of Civil Procedure dismissing the complaint. 


By decision filed August 24, 1971, Judge Motley denied 

by defendant for summary judgment "on the ground 

that there are many disputod issues of fact, including the central 
issue of whether the gift to Mrs. Dwyer was unconditional or subject 
to an alleged gentlemen's agrcement between plaintiff and the law- 
Earlier, Judge Frankel reached the same conclusion in deny- 
ing defendant's motion to dismiss the complaint, pointing out that 
"Defendant's motion assumes the large burden of demonstrating 'beyond 
doubt that the plaintiff can prove no set of facts in support of 
his claim which would entitle him to relief.' Conley v. Gibson, 
355 U.S. 41, 45-46 (1957). The burden is not sustained." 


a prior motion 


yers." 


Defendant now contends that the vesting of the property 
under the Trading with the Enemy Act cut off any interest of plain- 
tiff, particularly when coupled with the plaintiff's statement made 
under oath at that time. It is true that a purchaser for value 
from the Alien Property Custodian would be protected from any 
claims by the enemy national. Here, however, Mrs. Dwyer was at 
all times a donee and not a purchaser, and plaintiff may be able 
to establish that he was still under restraint of the Communist 
authorities when he made his statement. On all the facts, plain- 
tiff should be afforded an opportunity to prove an equitable inter- 
est in the property at trial. 

Accordingly, defendant's motion for summary judgment is 
denied. 


It is so ordered. 


Dated: New York, N. Y. 


December W , 1971. WE esos MET 
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STATES OF AMERICA 


Bow P d RR d e ded M dw Ad» Sa X 
KURT SCHMIEDER, N 
Flaimeiff, : SUGGESTION OF INTEREST 
ON BERALF OF THE UNITED 
" STATES OF 
-v- j 
: 69 Civ. 1939 (WK 
LOUIS H. HALL, JR., ss , 
of the 1 
Estate of Helen B. Dwyer, 
Defendant. . 


PLEASE TAKE NOTICE that upon the annexed affidavit 
of Irvirz Jaffe, Deputy Assistant Atterney General, and the 
Meporendus of Points and Authorities submitted herewith, the 
United States of America, by its attorney, Paul J. Curran, 
United States Attormey for the Seuthern District of New York, 
hereby appears and files its suggostion of interest in the 
&bove-eaptioned matter puteuant to 28 U.S.C. $517. 

Dated: New York, New York 
March 11, 1975 


PAUL J. CURRAN 
United States Attorney 


rr 
Aseistant United States Attorney 
Office & Post Office Address: 
United States 


Fo S«qu re 
EI „ N. Y. 10007 
T : (212) 791-1989 


TO: WEBER GALLESKI, ESQ. 
430 Paik ^venus - Suite 1250 
Hew York, New fork 10022 


TVRCEIN & TOPPER 
6@ East 42nd Street 
Sew York, Bew York 10017 


AFFIDAVIT OF IRVING JAFFE IN SUPPORT OF SUGGESTION OF INTEREST 
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IN THE UNITED STATES DISTRICT COURT 


FOR THE SOUTHEPN DISTRICT OF NEW YORK 


x 
— — 
KURT SCHMIEDER, : 
Plaintiff, 
V. 
69 Civ. 1939 

LOUIS H. HALL, JR., as Preliminary 

Executor of the Estate o£ Helen B. 

Dwyer, 


Defendant. 


AFFIDAVIT OF IRVING JAFFE IN SUPPORT 
OF THE UNITED STATES' SUGGESTION OF INTEREST 


CITY OF WASHINGTON 


) 
) ss: 


nTC'TDTr^'T an CATININ TA 
~ Waves ade 


we 


IRVING JAFFE, being duly sworn, deposes and says: 

l. I am one of the Deputy Assistant Attorneys General 
ir the Civil Division, Department of Justice. The duties 
and functions of the Alien Property Custodian were delegated 
to the Attorney General by Executive Order No. 9788 of 
October 14, 1946 (11 Fed. Reg. 11981). The Attorney Ceneral, 
in turn, delegated his powers and functions to the Assistant 
Attorney General in charge of the Civil Division, whs is 
also the Director of the Office of Alien Property, 28 C.F.R. 
80.47. In my capacity as Deputy Assistant Attorney General, 
I supervise and direct the activities and functions of tne 
Office of Alien Property. 

2. I make this affidavit on the basis of the documents 
and information in the files of the Office of Alien Property 


of the Department of Justice which I have reviewed, 
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It appears from the Department's records that in 1902 
Kurt Schmieder, together with his father and brother, 
organized the Garfield Worsted Mills Co. in Garfield, 
New Jersey. All three were members of a large technical 
manufacturing company in Saxony, Germany. Kurt Schmieder 
worked with the Garfield firm ur*il 1911 when he returned 
to Germany. In that same year the law firm of Putney, 
Twombly and Puiney of which Mr. Louis H. Hall, Sr. was 
a member, became counsel for the Garfield Company. In 
1918, the then Alien Property Custodian seized the 
German interests in the Garfield Worsted Mills. In 1928, 
pursuant to the enactment of .he War Claims Act (45 
Stat. 254), the property so seized was returned to Kurt 
Schmieder as the sole heir of his father. All or a 
substantial portion of that property remained in the 
United States. 

3. In 1934, an account at the New York Trust 
Company was opened in the name of Mrs, Jenny Bochmann 
of Switzerland, containing securities of the estimated 
value of $200,000. Mrs. Bochmann is a sister-in-law of 
Kurt Schmieder. In 1936 the securities in this account 


were transferred to the Stoneleigh Corporation of which 


Mrs. Bochmann became the sole shareholder. The corporation 


was organized by Louis H. Hall as a result of conversations 


between himself, a Mr. William G. Graupner, a former 


business associate of Mr. Kurt Schmieder, and Kurt Schmieder 


in Thuringia, Germany, in early 1955. In 1937, Mr. Hall 


was informed by Mr. Graupner that Mrs. Bochmann wished to 


dispose c er interest in the Stoneleigh Corporation. 
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Mr. Hall has s.ated that he always advised Mr. Graupner, 
whom he understood to be acting as an intermed ary, that 
there was no effeciive way of concealing German owner- 
ship of property in the United States and that the only 
way of divesting oneself of such ownership was by making 
an outright gift. This advice was conveyed oy Mr. Graupner 
to Mr. Schmieder during a visit to Europe in the latter 
part of 1937. Upon Mr. Graupner's return he informed 

Mr. Hall that Mr. Schmieder wished to dispose of the 
property by way of gift to a person acceptable to Messrs. 
Hall and Graupner, 


4. Thereafter, Mr. Hall prepared the necessary 
papers for execution by Mrs. Bochmann in Switzerland 
whereby the stock of the Stoneleigh Corporation wës 
transferred to Mrs. Helen B. Dwyer, Mr. Hall's secretary, 
on March 30, 1938. Mrs. Dwyer dissolved the Stoneleigh 
Corporation on the same day and received the securities 
which constituted the assets of the corporation. Mrs. 
Dwyer filed a donee's gift tax information return in 
1939 and paid the federal gift taxes from the assets of 
the corporatic. with the Burcau of Internal Revenue. 
Mrs. Dwyer retained the securities so received in a 
custodian securities account at the New York Trust 
Company. 

5 In October 1941, Mrs. Dwyer, herself, reported 
to Foreign Funds Control of the Treasury Department, in 
the name of Jenny Bochmann, the shares of stock she, 
Mrs. Dwyer, held in the custodian account with the New 


York Trust Co. Mrs. Dwyer stated in her report *hat sh 
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had received all of the stock of the Stoneleigh Corporation 
as a gift from Mrs. Bochmann and, through dissolution of 
the corporation, she held all its assets as her own, 
absolutely. Nevertheless, she stated as her reason foi 
making the report that she bore no relationship to the 
donor, was unaware of the motive of the donor in making 
the gift or of the nature of the donor's title and, 
therefore, she deemed it apprcpriate to make a record of 
the matter by filing the report. The report was required 
only from persons in the United States who held any 
property in which a foreign national had any interest. 
Thereafter, the property so held by Mrs. Dwyer was 
blocked by the Treasury Department. 

6. On December 15, 1948, by Vesting Order No. 12528, 
the Alien Property Custodian seized the propertv held by 
P1». Dwyer which she nad received trom Mrs. Bochmann on 
the finding and determination that such property was 
beneficially owned by Kurt Schmieder, an enemy; national, 
residing in Meerane, Saxony, Germany. This determination 
was based in part on an investigation conducted by thc 
Treasury Department both here and abroad and in part upon 
an affidavit executed by Jenny Bochmann in Switzerland on 
February 5, 1948, in which she stated tnat the assets and 
securities deposited in her name with the New York Tru.t 
Company belonged to her brother-in-law, Kurt Schmieder, 

a resident and citizen of German’, that the assets and 
securities were deposited in her name until March 15, 

1938; that she never had any interest in the Stoneleigh 
corporacion and that she executed certain documents all 


dated March 15, 1938, making an absolute gift of the 
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shares of the Stoneleigh Corporation to Mrs. Helen B. 
Dwyer of New York at the request of Kurt Schmieder's 
lawyer in New York. 

7. In 1949, Mrs. Dwyer filed an administrative claim 
for the return of the property seized by Vesting Order 
No. 12528, (0.A.P. Claim No. 41938). In support of her 
claim she stated under oath that she was the owner of 
the property on the date of seizure; that her rights to 
the property were not subject to any conditions or 
encumbrances; and that to the best of her knowledge and 
belief the property she claimed was not held or used 
pursvant to any arrangement to conceal any interest of 
an enemy of the United States, The claim was also 
supported by an "affirmation in lieu of an oath" 
(Eidesstattliche Erklaerung) executed by Kurt Schmicde: 


Va June 14, 150, il Gel malty, in which ne stated tnat 


the gift of Mrs. Bochmann's bank balance with the New 
York Trust Company and of securities deposited there to 
Mrs. Dwyer is a voluntary, absolute and irrevocable gift 
without any counter-obligation of Mrs. Dwyer." 

8. Also in 1949, Mrs. Dwyer brought suit under 
Section 9(a) of the Trading with the Enemy Act ageinst 
the Attorney General, seeking return of the property 
seized by Vesting Order No. 12528. (Dwyer v. McGrath, 
D.C.D.C. Civ. No. 1182-49.) In her complain. she alleged 
that she became the owner of the property on March 30, 

1938, and that at no time since that date had that property, 


or an interest erein, been ned o~ controlled, directly 


— — — — ———— 9 


or indirectly, in whole or in part, by an enemy within ti 


meaning of the Tradinr ‘ith the Enemy Act. 


e: ; 
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9. Mrs. Dwyer's suit against the Attorney General 


was settled extrajudicially on March 30, 1951, by a 
return to her of 55$ of the seized property. The 
settlement was based not upon a lack of conviction by 
the Office of Alien Property that the determination of 
ownership by Kurt Schmieder was correct, but upon the 
unavailability of probative evidence to establish the 
cloaking scheme arranged by Kurt Schmieder, so as to 
defeat the claimed, absolute and unconditional gift from 
Kurt Schmieder to Mrs. Dwyer. At the time of settlement 


.which was on the eve of trial) Kurt Schmieder was 


\ incarcerated in the Russian Zone of occupation in Germany 
and was, thus, unavailable as a witness. There was no 
reason to believe that Kurt Schmieder would disavow the 

“6 absoluteness of the gift to Mrs. Dwyer, and Louis Hall, 

Sr, - perhaps the most important witness - was deceased. 

10. As a result of a personal visit in May 1974 

from James P. Duffy, III, Esy., and subsequent correspondence 

with Mr. Duffy, I learned of the pendency of the instant 

su't in New York, and I was informed that the Court wishes 
an expression from the Government with respect to its 
interest in the outcome of this action. I communicated 
the Departmen* ^? Tustice views to the Honorable Whitman 

Knapp, United States District Judge, by letter of June 28, 

4. 
li. [It is the Government's position that if as a 
result of some "gentleman's agreenent“ or other arrange- 
ment between kurt Schmieder and his attorney, Mr. Hall, or 


with Mrs. Dwyer, the donee of his property in 1938 Kurt 


Schmieder retained any equities in the property, such 
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equities were lost upon vesting of the property by the 
Attorney General. These equities were not revived or 
reinstated upon return of part of the vested property 

to Mrs. Dwyer following the extrajudicial settlement. 

To hold otherwise would run counter to the express 
Congressional design, as embodied in the World War II 
amendments to the Trading with the Enemy Act, that all 
property interests of enemy nationals which masqueraded 
under innocent fronts in this country be reached. To 
allow an enemy national to enforce a cloaking arrangement 
by resorting to the courts would violate the letter and 
the spirit of the Trading with the Enemy Act. That Act 
has been on the statute books for almost 60 years, and 
embodies a firm public policy of the United States 
regarding enemy-owned property. It is an economic veapon 
to be used by the Government in times of war or of national 
emergency, as the national interest may require. A court 
of the United States should not lend its aid to an enemy 
national to circumvent the firm public policy of this 
country by enforcing a cloaking arrangement. 

12. It has been suggested in the course of these 
proceedings that Kurt Schmieder is now an alien friend, 
and that any disabilities which he may have suffered under 
“he Trading with the Enemy Act have now been removed. 

This view is wholly at odds with the decided cases which 

have uniformly held enemy Status, once acquired, does not A 
terminate when the war ends, or when a person who is an 

enemy by reason of residence in enemy territory moves to 


a neutral or friendly country. See, e.g., Swiss Ins. Co. 


i v. Miller, 267 U.S. 42, 45 (1925); Bank voor Handel en 


Scheepvaart, N.V. v. Kennedy, 288 F. 2d 375 (C.A.D.C. 
1961), cert. den., 366 U.S. 962 (1961). In consequence, * 
it is the Government's view that Kurt Schmieder's status 
as an "enemy" with respect to property vested during the 
late World War under the authority of the Trading with 
the Enemy Act has not been altered or removed by the 
passage of time. Kurt Schmieder had at no time standing 
under the Act to bring suit directly against the Attorney 
General to recover the seized property, and he may not 
accomplish that result by indirection by seeking to 
reclaim the vested property from a third person to whom 
the Attorney General released a portion of the vested 
property. See Munich Reinsurance Co, v. First Reinsurance 
Co., 6 F. 2d 742, 747, 751 (C.A. 2 1925). 

13. In view of the overriding issues of public 
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with the Enemy Act and the implementation of the policies 
embodied ii that Act, the United States' views are hereby 
formally made of record by means of the present suggestion 
of interest, as authorized by 28 U.S.C. 517. Should Kurt 
Schmieder be held to be entitled to recover any part of 
the property in issue in this suit, the United States 
reserves to itself th right to proceed against him in a 
separate action to protect the integrity of the adminis- 
tration of the Trading with the Enemy Act. 


Respectfully submitted, 


Subscribed and sworn to before me 
this £”“ day of March, 1975. 
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MEMORANDUM IN SUPPORT OF SUGGESTION OF INTEREST 


IN THE UNITED STATES DISTRICT COURT 


FOR THE SOUTHERN DISTRICT OF NEW YORK 


x 
— —— — 


KURT SCHMIEDER, 
Plaintiff, 


V. 


69 Civ. 1959 
LOUIS H. HALL, JR., as Preliminary 
Executor of the Estate of Helen B. b 


Dwyer, 


Defendant. 


MEMORANDUM OF POINTS AND AUTHORITIES IN 
SUPPORT OF THE UNITED STATES' SUGGESTION OF INTEREST 
STATEMENT 

Plaintiff in this action is a national and citizen of the 
Federal Republic of Germany. He seeks to impress a constructive 
trust upon property of the Estate of the late Helen B. Dwyer, am 
accounting and return of such property to him. Plaintiff claims 
that certain property which he caused to be transferred to the 
late Mrs. Dwyer in 1938 pursuant to an “irrevocable and un- 
conditional" gift was nevertheless subject to a "gentlemen's 
agreement" that thc property would be returned to him at some 
future tine. 

There is no dispute that after World War II, the property 
in question was seized as enemy property by the Attorney General, 
in his capacity as successor to the Alien Property Custodian 


under the authority of the Trading with the Enemy Act, 50 U.S.C. 
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App. 1 et seq. (Vesting Order No. 12528 of December 18, 2948, 13 
Fed. Reg. 8317). The Vesting Order was issued upon a finding that 
the property standing in the name of the late Mrs. Dwyer was 
beneficially owned by the plaintiff, an "enemy" within the purview 
of Section 2 of the Trading with the Enemy Act and pertinent 
Executive Orders. 

It is equally uncontested that in 1949 the late Mrs, Dwyer 
sought a return of the vested property by means of a suit under 
Section 9(a) of the Trading with the Enemy Act, which she 


instituted against the Attorney General in the United States 


et 


District Court for the District of Columbia (Dwyer v. McGrath, 
D.C.D.C. Civ. No. 1182-49). That suit was settled and compromised 
extrajudicially because of lack of probative evidence that the 
Seized property was being "cloaked" for the benefit of an enemy 
national. As a result of the settlement, 55% of the value of the 
property held by the Attorney Gener:l pursuant to Vesting Order 
No. 12528 was returned to Mrs. Dwyer. The present suit has as 

its object a recovery of that property by the enemy national whose 


interest therein had been seized foı the benefit of the Lnited 


C+ tes, 


ARGUMENT 
The Scheme of the Trading With the Enemy Act 


The Gang with the Enemy Act is "Strictly a war measure. , 


[finding] its sanction in the constitutional provision (article I, 


section 8, cl. 11) empowering Congress ‘to declare war, grant letters 


of marque and reprisal, and make rules concerning capture o^ 'and 
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and vater. Stoehr v. Wallace, 255 U.S, 239, 241-242 (1921). 
Section 5(b) of the Act (as amended by Section 301 of the First 
War Powers Act, 1941, 55 Stat. 858), confers upon the Executive, 
"during the time of war or during any other period of national 
emergency," broad powers to seize and transfer title to the 
Un?ted States in "any property in which any foreign country or 
a national thereof has any interest." In Section 5(b), Congress 
furthermore directed that, "upon such terms end conditions 18 
the President may prescribe," the Executive is to hold, use, 
administer, liquidate, sell, or otherwise 2a] with tne seized 
"interest or property" for the benefit of the Ur ted States. 

The 1941 amendmen:s to Section S(b) of the Act, which defined 
the Executive's seizure powers, were designed to avoid the rigidity 
and inflexibility which characterized the Alien Property Custodian 
law as originally enacted during World War I (S. Rep. No. 911, 


77th Cong., 1st Sess., p. 3), 


As explained by the Supreme Court in Clark v. Uebersee 


Finanz-Korp., 332 U.S. ^80 (1947), the amendment to Section 5(b) 


in 1941 became necessary, because — 


It was notorious that Germany and her allies had 
developed numerous tech. ‚ues for concealing enemy 
ownership or control of property which was os- 
tensibly friendly or neutral. They had through 
numerous devices, including the corporation, 

acquired inditect control or ownership in industries 
in this country for the purposes of economic warfare. 
Sec. 5(b) was amended on the heels of the declaration 
of war to cope with that problem. Congress by that 
amendment granted the President the power to vest in 
an agency designated by him "any property or.interest 
of any foreign country or national thereof." The 
property of all foreign interests was placed within 


"o: 


ue WM 
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reach of the vesting power, not to appropriate 

friendly or neutral assets but to rcách eneny 

interests which masqueraded under those innocent 

fronts. [332 U.S. at 484-485,] 

Through various post-World War II amendments to the Trading 
with the Enemy Act, Congress directed the disposition óf vested 
property. Section 32 of the Act, added by the Act of March 8, 
1946, c. 83,.81,. 60 Stat. 30, permitted administrative return to 
certain classes of non-hostile persons who were nominal "enemies" 
under Section 2 of the Act; Section 34, added by the Act of 
August 8, 1946, 81, 60 Stat. 9, provided for thc payment cf debt 
claims from the vested assets of enemy nationals to American 
creditors of those nationals. Sections 41-42, added by Pub. L. 
87-846, Title Ií, 8205, 76 Stat. 1115, authorized the divestiture 


of remote future interests in certain types of property. 


Section 39(a), added by the Act of July 3, 1948, c. 826, 812, 
62 Stat. 1246, specifically provided that property of the Govern- 


ments and nationals of Germany and Japan shall not be returned. 
The same legislation, in conjunction with subsection (d) of 
Section 39, required that the net proceeds of vested property be 
tr.nsferred to the so-called War Claims Fund, to be used to 
satisfy awards made under the War Claims Act of 1948, 62 Stat. 


1240, 50 U.S.C. App. 2001, et seq. 
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reach of the vesting power, not to appropriate 

friendiy or neutral assets but to reach enemy 

interests which masqueraded under those innocent 

fronts. [332 U.S. at 484-485,] 

Through various post-World War II amendments to the Trading 
with the Enemy Act, Congress directed the disposition óf vested 
property. Section 32 of the Act, added by the Act of March 8, 
1946, c. 83, $1,.60 Stat. 50, permitted administrative return to 
certain classes of non-hostile persons who were nominal "enemies" 
under Section 2 of the Act; Section 34, added by the Act of 
August 8, 1946, 81, 60 Stat. 9, provided for thc payment of debt 
claims from the vested assets of enemy nationals to American 
creditors of those nationals. Sections 41-42, added by Pub. L. 
87-846, Title II, 8205, 76 Stat. 1115, authorized the divestiture 


of remote future interests in certain types of property. 


Section 39(a), added by the Act of July 3, 1948, c. 826, 812, 
62 Stat. 1246, Specifically provided that property of the Govern- 


ments and nationals of Germany and Japan shall not be returned. 
The same legislation, in conjunction with subsection (d) of 
Section 39, required that the net proceeds of vested property be 
transferred to the so-called War Claims Fund, to be used to 


satisfy awards made under the War Claims Act of 1948, 62 Stat. 


1240, 50 U.S.C. App. 2001, €t seq. 
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reach of the vesting power, not to appropriate 
friendly or neutral assets but to reach cn: 
interests which masqueraded under those 
fronts, [332 U.S. at 484-485,] 


my 


Through various post-World War II amendments to the trading 
with the Enemy Act, Congress directed the Gisposition óf vested 
pr^;?rty. Section 32 of the Act, added by the Act of March 8, 
1946, €. 83, 1, 60 Stat. 50, permitted administrative return to 
certain classes of nor-hostile persons who were nominal "enemies" 
under Section 2 of the Act; Section 34, idded by the Act of 
August 8, 1946, 81, 60 Stat. 9, provided for thc payment of debt 
claims from the veste? assets of enemy nationals to American 
creditors of those nationals. Sections 41-42, added by Pub. L. 
87-846, Title II, 8205, 76 Stat. 1115, authorized the divcstiture 
of remote future interests in certain types of property. 

Section 39(a), added by the Act of July 5, 1948, c. 826, 812, 
62 Stat. 1246, Specifically provided that property of the Govern- 
ments and nationals of Germany and Japan shall not be returned. 
The same legislation, in conjunction with subsection (d) of 
Section 39, required that the net proceeds of vested property be 
transferred to the so-called War Claims Fund, to be used to 


satisfy awards made under the War Claims Act of 1948, 62 Stat. 


1240, 50 U.S.C. App. 2001, €t seq. 
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reach of the vesting power, not to 
friendly or neutral assets but to rcách eneny 
interests which masqueraded under those 
fronts, [332 U.S. at 484-485, ] 


appropriate 


innocent 


Through various post-World War II amendments to the Trading 


with the Enemy Act, Congress directed the disposition òf vested 


property. Section 32 of the Act, added by the Act of March 8, 


1946, c. 85,.81, 60 Stat. 50, permitted administrative return to 


certain classes of non-hostile persons who were nominal "enemies" 
under Section 2 of the Act; Section 34, added by the Act of 
August 8, 1946, 81, 60 Stat. 9, provided for thc payment of debt 
claims from the vested assets of enemy nationals to American 
creditors of those na ionals. Sections 41-42, added by Pub. L. 
87-846, Title II, 8205, 76 Stat. 1115, authorized the divestiture / 
of remote future interests in certain types of property. 

Section 39(a), added by the Act of July 3, 1948, c. 826, 812, 
62 Stat. 1246, specifically provided that property cf the Govern- 
ments and nationals of Germany and Japan shall not be returned. 
The same legislation, in conjunction with subsection (d) of 
Section 39, required that the net proceeds of vested property be 
transferred to the se-c.lled War Claims Fund, to be used to 


satisfy awards made under the War Claims Act of 1948, 62 Stat. 


1240, 50 U.S.C. App. 2001, et seq. 
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II. Upon the issuance of the Vesting Order, plaintifí 
retained no beneficial rights or interest 
property seized 

It is established law that upon the issuance of a vestin 
order seizing property belonging to enemies, o: ich enemies 
have an interest, such property becomes the absolute property of 

the United States, Cumnings v. Deutsche Bank, 300 U.S. 115, 121 

(1937), and alien enemy owners are "divested of every right in 


respect of the money or property seized and held by the Custodian 


under the Trading with the Enemy Act." Id. at 120 (emphasis 


added), and cases there cited. See also United States v. Silliman, 
65 F. Supp. 665, 673 (D.N.J. 1946). 

In consequence, even if some “gentleman's agreement" had cone 
into existence in 1938 between the plaintiff and the donce of his 
property respecting a future return of the property to the plain- 
tiff, he lost all his equities in the ,roperty upon vesting. 

These equities were not revived or reinstated upon return of part 
of the vested property to Mrs. Dwyer following the extrajudicial 
settlement. To hold otherwise would run counter to the express 
Congressional dcsign, as embodied in the World War II amendments 

to the Trading with the Enemy Act, supra, that all property 
intercsts which masqueraded under innocent fronts be reached. 

For “his Court to allow the plaintiff to recover any part of the 
property from the estate of the late Mrs. Dwyer would be tantamount 


to enforcing the cloaking arrangement which the plaintiff says he 


reached prior to the outbreak cf World War II. 


** 


The Trading with the Enemy Act is permanent 1 gislation 


which has been ^^ the statute be Oks for almost 60 years nd 
ears, an 

embodies a firm pub. policy of the United States regardin 

enemy-owned property. It is an economic weapon to be used by 


the Government in times of war or of national energency, as the 
national interest may require, Its provisions may wait have to 
be invoked at some future time. A-ide from well-established 
equitable principles, this Court should not Sanction the plain- 
tiff's attempt here to circumvent the firm public policy of this 
Country by means of the blatant cloaking device which he says he 
brought into being in 1938, 


III. Plaintiff should also be denied equitable 
relier on grounds ot “uncican hands" 


Aside from the considerations of public policy just discussed, 
the plaintiff should also be denied the opportunity to assert an 
equitable claim against the estate of the late Mrs. Dwyer because 
of plaintiff's illegal conduct. 

Plaintiff's claim is bottomed on thc assertion that Mr. Hall, 
his former attorney, and Mrs. Dwyer have breached their "gentlemen's 
agreement" with him to preserve his property in the United States. 
If this assertion be true, it follows inexorably that plaintiff 
is secking the aid of this Court in consummating his own illegal 
plan to violate the laws of Germany and of the United States. 

The placing of his securities in the name of his sister-in-law, 
in the first instance, was to avoid reporting his American property 
to the German authorities as required by German law. That was an 


illegal plan. In 1938, when he empowered Mr. Hall to draft the 
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necessary documents so that his sister-in-law could mal 


absoluté gift of his property to any person acceptable to 


Mr. Hall and to his business associate, Mr. Graupner, he was 


not only furthering his illegal plan to evade German law but 


also insuring that his interests in property in the 


United 


States were concealed from American authorities The plaintiff, 


it must be remembered, had suffered a seizure of his property 


under th» Trading with the Enemy Act during "orld War I. In 


1938, the war clouds over Europe were already discernible Even 
if concealment of his assets from the United states! authorities 
was not foremost in plaint 's mind in 1938, he did nothing to 


bring his interests in his American property to the attention of 


the American authorities in mid-1041, when Amo 


— Lad pi - * 
, swe 4i vica ruius» 


Control laws were specifically made applicable to Germany and its 

residents, (See Exec. Order No. 8389 of April 10, 1940, 5 Fed. 

Reg. 1400, as amended by Exec. Order No. 8785 of June 14, 1941, 

6 Fed. Reg. 2897, also reprinted in 12 U.S.C. 95a, note.) In 

short, plaintiff appears in court with unclean hands and is 

attempting to utilize this Court as an instrument for giving 

effect to his illegai conduct. The Court should leave these 

parties where it finds them. | 
No maxim of equity is better settled bot that those who 

come into à court of equity, sec ing equity, must come with 

clean hanus and a pure conscience. Manhattan Medicine Co. v. 


Wood, 108 U.S. 218 


» 227 (1883); Worden v. California Fig Syrup 


the litigants, 
come with clean 


not only prevents a 


transgression but also averts an injury to the 


Co, v. Automotive Co., 324 U.S. 806, 


CONCLUSION 

28 U.S.C. 517 confers upon the Attorney General an uncon- 
diticaal right to attend "to the interests of the United States" 
in a! suit pending in a coust of the United States. See also 
International Products Corp. v. Koons, 325 F, 3, 408-09 
(C.A. 2 1963). 

The United States has an immediate and direct interest in 

an 

the object of the present suit and in the relief which plaintiff 
seeks. The suit draws into issuc the effect of a vesting or er 
issued under the Trading with the Enemy Act upon property in 
which an individual, who was an enemy national t the time of 
vesting, asserts an interest, That issue transcends the interests 
of the private litigants to this action, 

For the reasons heretofore set forti, we submit that plainti, 


may not assert a claim in or to thc property which was vested by 


e E s 
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the United States, and that his suit should be dismissed. 


Of Counsel: 


IRVING JAFFE, 


Respectfully submitted, 


PAUL J. CURRAN 
United States Attorney for the 
Southern District of New York 


By: 


FREDERICK SCHAEFER — — — — — — 


Assistant U. S. Attorney 
U. S. Court House 

Foley Square 

New York, New York 10007 


Attorneys for the United States 


Deputy Assistant Attorney General, 


BRUNO A. RISTAU, 
Attorney, 

Civil Division, 
Department of Justice, 
Washington, D. C. 
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PLAINTIFF'S ANSWER TO SUGGESTION OF INTEREST 


UNITED STATES DIS TRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


KURT SCHMIEDER, 
Plaintiff, 
eye 


ANSWER TO 
LOUIS H. HALL, JR., as 


INTERVENTICN 
Preliminary Executor of the : 
Estate of HELEN B. DWYER, 69 Civ. 1939 (WK) 


Defendant, 
and 
United States of America, 
Intervening Party. 


Comes now the plaintiff, KURT SCHMIEDER, and for his 
answer to the Intervention of the United States, styled as 


Suggestion 


of Interest of the United States of America, states as follows pursuant 


to F. R. C. P. Rule 24(c): 


l. Thathe is without sufficient information to enable him to 
form a belief as to the allegations contained in the Affidavit referred 


to by the Intervention, and in the "Statement" of the Memorandum 


referred to by the Intervention, except that plaintiff admits that 


(a) stock of Garfield Worsted Mills Co. outright 


— án MQ———M— MÀ 


owned or inherited by him, was vested in World 


War I and subsequently returned to him; 


— 


(b) Louis H. Hall Sr. (the late father and law partner o 
the defendant) was counsel to Garfield Worsted Mills 
a substantial portion of the returned property 
remained in the United States under the management 


of Louis Hall Sr. and William G. Graupner; 


(d) 


— 


8 


(i) 
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pursuant to thei- advice the fund was in 1934 placed 
into the name of Jenny Bochmann, plaintiff's late 
sister-in-law, and in 1936 transferred to Stoneleigh 
Corporation; 
Stoneleigh Corporation was organized by Louis H. 
HallSr. and the defendant pursuant to plaintiff's 
instructions and Jenny Bochmann became its sole 
nominal stockholder upon plaintiff's direction; 
after Bochmann in 1937 refused to "figure" any 
longer, HallSr. advised plaintiff through Graupner 
that the only way of divesting oneself of ownership 
of property in the United States was by making an 
outright gift without any strings attached''; 
plaintiff thereupon agreed to conform thereto and 
to dispose of the property by way of gift to a person 
acceptable to Messrs. Hall Sr. and Graupner; 
Hall Sr. prepared the necessary papers and at his 
request Bochmann executed them in Switzerland, 
whereby the stock of the Stoneleigh Corporation 
was transferred to Mrs. Helen B. Dwyer (the 
deceased defendant herein, who was a secretary 
and a client to, Hall Sr. up to his death in 1949 
and thereafter to the present defendant); 
no gift tax return was filed relative to any gift 


running from plaintiff to Dwyer; 
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(j) a fraudulent donee's gift tax return was filed by 
Dwyer in 1939 relative to a non-existing gift from 


Bochmann to Dwyer, after Bochma.n refused Hall 
Sr's request that she sign such return; 


(k) in conformity with legal advice consistently received 


plaintiff subscribed to the "statement in lieu of 
oath" dated June 1, 1948, as submitted to him by 
Graupner's emissary and under the impıct of 
Communist persecution; 

(1) at the time of the settlement bewteen Dwyer and the 
Attorney General, plaintiff was incarcerated for 


purported crimes against the Communist economy; 


(m) plaintiff had no equities in Mrs. Dwyer's property 
as of the time of its vesting in 1949 nor at the time 


1—— i —— c 


of the settlement between Dwyer and the Attorney 


General, but the surrounding circumstances gave 
rise to an obvious and adjudicated inference of 
undue influence which,in combination with future 
facts, was apt to give rise to a future accrual to 
him ofa cause of action for fraud, which has never 
been vested; 

(n) plaintiff had a gentlemen's —" with Hall Sr. 
and Graupner in the sense that all participating 
persons would always feel to be bound by eternal 
rules of decency, morality, and equity (as contra- 


distinctive from law); 
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(o) plaintiff's reliance upon the conscience of equity 
in the within fraud action alle for remedial quasi 


b. hueso AR 


in rem relief against the property in issue as of the 


time when the retention of the proper v by the 
defendant (or Dwyer) became unconscionable hich 
time was subseq uent to 1949 and also subseque 

to the settlement between Dwyer and the Attor: 


General. 


2. Plaintiff respectfully refiles his Complaint hereto filed 
in this cause and adopt. »y ference as though incorporated herein 
all of the allegations of tke Complaint herein. 
AS AND FOR A FIRST COMPLETE AND 
AFFIRMATIVE DEFENSE TO THE INTERVENTION 
3, That the United States is estopped from making its claim 
heren by reason of its procedural support of the defense of the 
defendant, thus negating, and endeavoring to destroy, and burdening 
plaintiff with additional legal expense to assert, the ''equity''as to 
which it asserts an interest herein, and that there is no thinkab! 
stronger method of enforcing the enemy property administration, 
by way of deterrent to future offenders, than to deprive all persons 


involved in "cloaking" from any fruits thereof. 


AS AND FOR A SECOND COMPLETE AND 


T 


AFFIRMATIVE DEFENSE TO THE INTERVENTION 


4, That any equity“ retained by plaintiff in Ns. Dwyer's 


property, if it was subject to the 1949 Order vesting that property 


i 


ape 
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upon determination that it was beneficially owned by plaintiff, became 
automatically divested by Trading With The Enemy Act, Sec. 41, since 
it was a right or interest of plaintiff in an estate, trust, or remainder, 
vested after December 7, 1941, which had not become payatle or 
deliverable to and had not vested in possession of the Attorney General 
prior to December 31, 1961. Under # 13 of the Affidavit forming part 
of the intervening pleading herein, the property claimed by the 

United St ‘es is not even deliverable to it at che time of pleading as 

yet inasmuch as it is contingent upon plaintiff's being held to be 
entitled to recover any part of the property in issue in this suit". 


AS AND FOR A THIRD COMF ETE AFFIRMATIVE 
DEFENSE TO THE I^ 7 ^^ VEN'TION 


5. That the United States is bar d by laches from making its 
claim herein in that plaintiff's "equity" was obvious and adjudicated 
prior to the settlement between Dwyer and the Attorney General and 
the United States still postpones its action for recovery up to a 
determination of the within action. 

AS AND FOR A FOURTH COMPLETE 

AFFIRMATIVE DEFENSE TO THE INTERVENTION 

6. The integrity of the enemy property administratior requires 

a release of the fund herein to plaintiff by reason of his eligibility for 
return of vested property under Trading With The Enemy Act, Sec. 32. 
Plaintiff suffered Nazi discrimination as to liberty and property by 
reason of his political creed as member of a non-conformist group 


of the "Stahlhelm", which went underground when its majority was in 


1934 incorporated into the Nazi Storm Troopers. In a prior adverse 
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' 


administrative determination as to plaintiff's eligibility under Sec. 32 787a 


in regard to an other fund, this issue was not litigated and there were 


violations of due process. Plaintiff was examined without assistance 


of counsel. HallSr. and his associates failed to investigate plaintiff's 


group membership background, They were in contact with plaintiff's 

counsel representing him in regard to the other fund and were clearlı 
hampered by their conflict of interest relative to the present fund. 
Under the equity maxim of deemingas having been done what ought to 
have been done, plaintiff merits to be put into the same position as he 


would occupy if his attorneys had been loyal and diligent. Under the 


doctrine of p 'ary jurisdiction plaintiff proposes that this issue be 


referred for initial investigation by the Office of Alien Property and 


be ti en eviewed by this Court. 


|| their secretary and client. Under such influence Dwyer made testa- 


AS AND FOR A FIFTH COMPLETE 
AND AFFIRMATIVE DEFENSE TO THE | 
INTERVENTION 
ce Hall Sr. and the defendant exercised coordinated 
overpowering influence onver plaintiff, their client, and over Dwyer, 
| 
| 


mentary and inter vivos disposition of the gift property in favor of 

the Hall family from 1940 on. Hall Sr. and the defendant controlled 
practically every phase of her occupational, financial and personal 
life so as to make her a helpless tool in their hands. These matters 
and the identity of defendant and his two sisters as the ultimate 
takers of the gift property became known after Dwyer died on May 16, 
1970. One of her statutory distributees was an incompetent and the 
New York County Surrogate's Court appointed a special guardian 

to invest gate the probate background. A copy of the report of the 


special guardian ie attached hereto as Exhibit "A". 
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8. The taking of plaintiff's property by officers of this 
Court under the guise of serving the functions of enemy property 
administration has a cancerous indication prejudicial to the integrity 
of such administration. Plaintiff submits that the eradication of such 
erosion from within, as a matter of public policy, takes first priority 
so as to foreclose the United States irom assisting, and operating 
with the defendant for the purpose of preserving for him and his 


sisters the spoils of their wrong-doing. 


BY WAY OF CROSS-CLAIM AGAINST 
THE UNITED STATES 
9. This cross-claim is brought against the United States 
pursuant to Trading With The Enemy Act, Sec.9 a 


, for return of the 


fund herein to plaintiff, 
10. The subject-matter jurisdiction of this Court is invoked 


under the said Sec. 9 a, and the in personam jurisdiction under the 


appearance of the United States herein. 


f 
1 


ll. Plaintiff, a national and resident of the Federal Republic « 
Germany, is an alien friend, entitled to recover hereunder his property 


as vested by the Suggestion of Interest of the United States of Anıeric a, 


dated March 11, 1975. 
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|| 
| 12. The fund herein is a remedial product of plaint ff's fraud 
I 1 * n * 
action against the defendant herein. 
13. The fund herein, in its legal nature, is separate aní 
distinct from Mrs. Dwyer's property as was vested in | . 
| l4 . Mrs. Dwyer's property (as far as presently concerned 
il was divested in or about 195! by her settlement with the Attorney 
| 
| General. 
1 
| 
| 15. Any equity retained by plaintiff was automaticall 
divested as pleaded in # 4 hereinabove. 
16. Less than two years have expired from the vesting of the 


' f nd herein on March 11, 1975. Plaintiff was the sole pre-vesting 


owner and still is the sole owner thereof. 
17. The claim made by the United States concerning the fund 
herein is without warrant of law and in violation of the Constitution 


of the United States. 


WHEREFORE, plaintiff prays on his cross-claim foi 
judgment declaring him to be ihe sole owner of his within fraud 
1 


action and any constructive trust impressed thereunder, together 


with the costs of this action. 


Werner Galleski dv PER 


Attorney for Plaintiff 
Address: 450 Park Avenu« 

New York, N. Y. 10022 
Phone: 371 9040 
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| SURROGATE'S COURT : COUNTY OF NEW YORK 


File No. 4663/1970 
Probate Proceeding, Will of 
$ REPORT OF 
HELEN B. DWYER, ¢ JAMES P. DUFFY, III, 
: GUARDIAN AD LITEM OF 
Deceased. : LOIS A. LUCAS, 
AN INCOMPETENT 


| TO THE SURROGATE'S COURT OF THE COUNTY OF NEW YORK 


I, JAMES P. DUFFY, III, an attorney at law duly 
ladmitted to practice in the State of New York, do hereby make 


| the following report as Guardian ad litem oi Lois A. Lucas, 


an incompetent residing at Central State Hospital, 
li 
fi 
| Indianapolis, Indiana. 


{| 
I 


| Nature of this Proceeding 
This is a probate proceeding. By petition dated 


l July 21, 1970, Louis H. Hall, Jr., now residing at 115 Lone 
Tree Farm Road, New Canaan, Connecticut, the petitioner in 
this proceeding (hereinafter called "the Petitioner"), 
requests a decree herein admit 'ng a certain written instru- 
ment dated September 9, 1966 (hereinafter called "the 1966 
wit"), to probate as the last will and testament of Helen B. 
Dwyer, ddiest, re of es York, New York, and directing 
|that letters. testamentary !ssue to him. By order of this 
 —-— dated August 6, 1970, the petitioner vas issued pre- 


|11minary letters testamentary 


| Jurisdiction 


By order of this Court dated September 24, 1970, I 


vas appointed Guardian ad litem for Lois A. Lucas, an incompe- 


|tent, for whom a committee, Shirley Lucas Scott, of Racine, 


| 
| 
| 
| 
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Wisconsin, has been appointed. My consent to act as such 


Guardian ad litem and my affidavit of no adverse interest have 


Per executed and filed in this Proceeding. 
| I have examined the proofs of service of the Cita- 
|tion herein on file with the Clerk of this Court and have 

| found that they show due and timely service of such Citation 
upon my Ward and her commit = I have acknowledged service 


upon me of the Citation here and have filed my notice of 


appearance with the Clerk of tnis Court. 


My Ward is a child of the Decedent's sister, Frances 
Mullik! Atkinson, who is now deceased. My Ward, therefore, 
4s a niece of the Decedent. My Ward, her brother, and her two 


sisters are the only known distributees of the Decedent (the 


| 


Interests of My Ward 
— and two sisters of my Ward are hereinafter called 
| ^ Distributees"). If the Decedent is intestate as to any 
property, my Ward would take one quarter of such property. 
| My Ward has no interest under the 1966 Will since 


she is not named therein. The Distributees are likewise not 


named in such instrument. 


| À The Decedent 

| The Decedent was born in Connersville, Indiana, on 
— 21, 1895; her parents were George E. Mullikin and 

Mary Berry Mullikin She had a brother, Earl Edward Mullikin, 
land a sister, Frances Mullikin Atkinson, both of whom are now 
deceased. After the death of her mother in 1898, the Dece- 
|dent was raised by her aunt and uncle, Alice Mullikin 
McIntosh and Edwin L. McIntosh (neither of whom are apparently 


jin any way related to Adelaide Hall McIntosh, the Petitioner's 


| 
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younger sister), who also resided in Connersville. See 


men Guardian's Exhibit No. 11 for Identification (such 


Exhibits are hereinafter cited as G- ). I am advised by 


pem A. Montgomery, a niece of the Decedent, that the 
Pee brother and sister were each raised by s ber aunts 
and uncles who also resided in the gereral vicinity of 
Connersville. The Decedent left Connersville in 1914 and 
went to Washington, D. C., where she found emplo) nent. 
According to the Petitioner, at the time she left Washington, 
Io. C. to come to New York City, she was employed by the Alien 
re— Custodian. About this same time, the Decedent mar- 
ried; there were no children from this marriage. This marri- 
age apparently terminated in divorce in 1927 and it appears 
that the Decedent never remarried. It also appears that the 
Decedent's husband died in 1938. 

In 1929 the Decedent moved to New York City where 
she was employed by the law firm of Louis H. Hall, Sr. (here- 
|inafter called "the Father"), the father of the Petitioner. 
Thereafter, she worked as the Father's personal secretary 
until his death on November 17, 1949. It is assumed, although 
it is not known, that the Decedent first met the Father while 
bo was in Washington, D. C. See Transcript of Examination of 
Louis H. Hail, Jr., page 7 (such Transcript is hereinafter 
cited as T-. ). During the course of her employment, the 
Decedent, through the Father's efforts received a substantial 
gift from one of the law firm's clients, Kurt Schmieder. 
Whether or not this gift was an absolute gift, as concerns 
Mr. Schmieder, need not be determined in this proceeding; 
however, Mr. Schmieder has commenced an action in the 9.83. 


District Court for the Southern District of New York (File 
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No. 69 Civ. 1939) claiming that the Decedent held the subject 


matter of this gift as his nominee and subject to a moral 


obligation to return it to him. Mr. Schmieder has demanded, 


among other things, an accounting from the Decedent. This 


same question arose in a different context in an action that 


the Decedent commenced in the U.S. District Court for the 


District of Columbia (File No. Civil 1182-49) to recover 


| those of her assets, inclu^ s the Schmieder gift" that had 
vested in the Attorney General, as successor to the Alien 


| 


'Property Custodian, on December 12, 1948. 

| During the approximately twenty years whlle the 
|Decedent was employed as the Father's persoral secretary, 
p» developed a social relationship with him and members of 
his family. She was an occasional visitor to his apartment 
in New York City, his country home in New Canaan, Connecti- 


cut, and his summer home in Madison, Connecticut. The 


Decedent undoubtedly had an opportunity to meet the Peti- 


tioner and his two sisters on certain of these occasions; 


however, the Petitioner has testified that his older sister 
no longer resided with his parents from the early 1930's 

since she was in college at that time and married shortly 
thereafter. The. Petitionen testified that this would also 

be true for himself and, to a lesser extent, for his younger 
sister. It is not clear whether the purpose.of these visits 
was sociai or business or partially both. The Petitioner 

has testified that there was frequently a dual purpose 

for these visits. T-18. The Decedent took an extended 
European trip with the Father and his wife. Again, there is 


a suggestion that the Decedent accompanied the Father to 


assist him on business matters. It does not seem possible, 
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|therefore, to determine, based on the facts available to me, 
ene ther the relationship between Decedent and the "ather 
jwould have existed independent of their business relationship. 
| It would appear that the Decedent relied consider- 
ably upon the Father for both legal and business advice. 
The Petitioner stated in his affidavit sworn to July 2\, 1970 
(hereinafter called "the Putnam Affidavit), that the Father 
prepared various wills for the Decedent. c.f. To. Presun- 
ably, the testamentary instruments prepared by the Father for 
the Deceden; all named certain descendants of his as residu- 
ary beneficiaries. See Petitioner's Exhibit 8d for Identifi- 
cation (such Exhibits are hereinafter cited as P- ). 

The Father's law firm also undertook to represent 
the Decedent in connection with various difficulties arising 
out of the aforementioned gift. The extent to which the 
Father directly participated in these matters is not known 


with certainty; however, I am advised by George C. Pendleton, 


ore of the attorneys who was at that time associated with 


that certain of the I ther's partners, particularly Prederic 


" Washington, D. C. law firm that assisteu in these matters, 
| 
In. oanborn, were substantially involved. 


When the Father died, the Decedent became the 


Petitioner's personal secretary and remained so until she 


lretired in 1953. Her responsibilities as the Petitioner's 


personal secretary apparently varied little from her respon- 


| 
wane as the Father's personal secretary. Except for 


jone year's salary payable over two years, it does not appear 
Ithat the Decedent received a pension; she apparently receive 


social security benefits. 


In the Putnam Affidavit the Petitioner states that 
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he prepared three wills for the Decedent and that, in each of 


these wills, he and one or both of his two sist rs were named 


as residuary beneficiaries. The beit tener further states 1n 
the Putnam Affidavit that he arranged to have a Massachusetts 
attorney prepare an ínter vivos trust for the Decedent anc 
that this same attorney also prepared an amendment to this 
trust and a new will (which was never executed) for the Dece- 
dent after this attorney submitted drafts to her which she 


approved. The Petitioner further notes that he and his two 


sisters were named as remaindermen of the trust and as residu- 


ary beneficiaries of the unexecuted will. While my examina- 


tion does show that the Massachusetts attorney did in fact 


prepare the instruments indicated by the Petitioner, my 
examination cannot support the conclusions suggested by the 
Petitione in the Putnam Affidavit. The Massachusetts attor- 
ney has advised me by telephone and later confirmed to me by 
letter that he received no instructions concerning the dis- 
positive provisions of the trust or the will directly from 
the Decedent and that any such instructions came to him 
through the Petitioner who purported to be acting on the 


| 
|1nstructions of the Decedent. In my examination of the 


EI 
in great detail later in this report. The Massachusetts 


Me these points were clarified and wil: be amplified 


inttorney can in no way be considered an independent attorney. 


ſcentrary to the Petitioner's suggestion, I would conclude 


| 
m in addition to the three wills that the Petitioner 
| 


s;ates he prepared, that he also prepared a trust of which he 
and his two sisters were remaindermen and into which the 

| 

IDecedent placed substantially more than half of her property, 


an amendment to the trust, and a will that was never executed 
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P the Decedent. 
| Like his father, the Petitioner held, at all times 
|fron about 1950 until the time of her death, the Decedent's 
| general power of attorney. The Petitioner also held special 
bank powers to write checks on her checking accounts, but 
apparently not her savir.gs accourt, and had access to her 
safe deposit box. The Petitioner also gave the Decedent 
financial advice--see for instance, the Petitioner's diary 
entry for November ^l, 1968; howevei e did not feel that 
he was her financ 1 advisor. 


| 
| 
| 
| 
| 
| 
| 
| 


The Petitioner engaged in several financial trans- 


| 
| 
| 


actions with the Decedent. The first of these transactions, 


la loan from the Decedent of $14,500 at four percent interest 
| 


| 


| 


C anecticut, and constructing a home thereon, occurred shortly 


for the purpose of acquiring real property in Stamford, 


after the "Schmeider gift". The loan was evidenced by a 


demand note and collateralizec by a Quit Claim Deed on the 


Stanford property and other negotiable securities. Shortly 
| 
| 


thereafter, the amount of this loan was increased by $1,500 
to $2,000 on account of unanticipated increases in constructicn 
costs. The Petitioner testified that he did not solicit any 


lother source for these funds and that either he or nis father 


| 
| 
| 


prepared all the documents relating to the transaction. T-23. 


| The Petitioner repaid this loan after the Decedent's property 
| 

vas vested in the Attorney General primarily because the 
Attorney General was not wiliing to continue it on the terms 


| 


extended by the Decedent. In 1946 the Decedent made a loan 


iof approximately $1,750 to the Petitioner that was evidenced 


by a demand note with interest. The Petitioner could not 


| 
recall the purpose of the transaction or who initiated it. The 
| 


| 
| > 
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loan was repaid in July 1949. In 1949 the Decedent also made 
|a loan of $5,781.75 to the Petitioner for the purpose of 
jacquiring 100 shares of International Salt Company common 

| 


stock. The Petitioner initiated the transaction, prepared 


the underlying demand note, and did not solicit the loan of 


| 
|tnese funds from any other source. At the time of her last 
mm the Petitioner withdrew several thousand dollars 


from the Decedent's checking account and deposited it in his 


personal account. The Petitioner stated that he did this so 


|that he w...d have funds immediately available for the 
Decedent's emergency needs. The Petitioner testified that 
he has accounted for these funds to the Decedent's estate. 
| The nature of the relationship between the Peti- 
|tioner and the Decedent can not be described as a close one 
and, similar to the Father, appeared to evolve out of their 
|business, rather than social, needs. The Petitioner has 
Itestified that he can recall only one time, approximately 
twenty years ago, when the Decedent was a guest at his home 
and only occasional and infrequent meetings at the Decedent's 
lapartment and elsewhere. It is interesting to note that, 

l although the Decedent had made fairly regular visits to some 


| 


lof her relatives in Indiana and took extensive trips to 


} 


Europe, the Far East, and elsewhere, the Petitioner testified 
that the reason for the Decedent's not visiting his home more 


joften was her dislike for the train ride from New York City 
| 


to his home--a trip of approximately one hour that the Peti- 
tioner, and many commuters like him, took almost every busi- 
ness day. 


| Although invited, the Decedent did not attend the 


2 


weddings of the Petitioner's children but he believes that she 
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probably sent a gift. The Decedent was not in the practice o^ 


spending holiday seasons with the Petitioner and his family | 
| 


nor was she in the practice of sending presents to him or his 
family at Christmastime, birthdays, wedding anniversaries, ani 
jene like. The Petitioner, however, believes that he and his 


wife regularly sent the Deccdent presents of casual value at 


Christmastime. The Petitioner does not believe that his 


children were well acquainted with the Decedent and vice 
versa. T-320. 

The relationship between the Decedent and the 
Petitioner's sisters does not appear to be overly strong, 
particularly in the case of the Petitioner's elder sister, 
Virginia Hall Webb. The Petitioner testified that Mrs. Webb 


was not as close to the Decedent as he and his younger sis- 


ter. Mrs. Webb did not appear as a beneficiary in the will 


that the Petitioner prepared for the Decedent in 1955 and 
|probably not in earlier wills, as well. It does not seem 
that Mrs. Webb corresponded or otherwise communicated with 
the Decedent and probably had not seen the Decedent for 

many years prior to the Decedent's death. The Petitioner's 
|younger sister, Adelaide Hall McIntosh, did maintain a 
fairly regular correspondence with the Decedent which corre- 
spondence shows a mutual fondness. See P-9 to P-19. The 
Decedent made a gift of an undisclosed amount to this sister, 
some time in 1968, for the purpose of making a trip to Europe. 
It does not appear that Mrs. McIntosh had seen the Decedent 


tor a considerable period before the Decedent's death althoug: 


there 1s correspondence that indicates that the Decedent had 
been invited to Mrs. McIntosh's home and vice versa. 


After my Ward became incompetent, approximately 


-.0- 
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twenty years ago, there did not seem to be any contact between 
her and the Decedent. It does not appear- that the Decedent 
maintained a very close relationship with any of the Distrib- 
utees. There were the usual Christmas cards with notes 
included, occasional letters and occasional visits when the 
Decedent was in Connorsville. In addition, the Distributees 
have advised me that the Decedent would usually advise them 
of her itinerary for the many trips that she took. The most 
recent contact of any consequence between the Decedent and 
the Distributees was on the occasion of the death of the 
Decedent's brother in October 1965. The Decedent asked the 
Distributees to attend to a number of matters relating to her 
brother's, their uncle's, funeral which they did. Regret- 
ably, the Distributees and the Decedent's second cousins were 
not in the habit of saving the correspondence they received 
from the Decedent so I did not have an opportunity to review 
it as I did in the case of the Petitioner's younger sister. 
The Decedent did maintzin a fairly close relation- 
ship with Stella Davis, the daughter of the aunt who raised 
her, and also with Robert Davis and Sue Davis Harris, the 


children of Stella Davis. She apparently visited with these 


persons on a fairly regulai basis and named one or more of 
them in each 1 that I have seen including the 1966 Will. 


|The Decedent apparently had confidence in Robert Davis, since, 


iby letter of instruction dated August 26, 1966, she asked 


him to distribute certain items of her personal property to 
various individuals named in the letter. 

The Decedent obviously felt a special affection for 
ponnersvilie, Indiana, as is evidenced by her instructions 


to the Petitioner. She wished no funeral services in New 
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York but rather wished to have a simple service in Conners- 
ville and to be buried there in the family cemetary plot. 
Presumably, her family was, therefore, very much on her mind 
about the time she executed the 1966 Will. This is further 
evidenced by her letter dated September 7, 1966 (two days 
prior to the execution of the 1966 Will), G-1l, to the Peti- 
tioner wherein she lists her only blood relatives known to 


her as well as their current addresses. 


Dispositions Under the 1966 Will 
As noted previously, the instrument makes no pro- 
vision for my Ward or any of the Distributees. The 1966 Will 
generally provides as follows: 

(1) bequeaths a diamond ring to the Petitioner's. 
younger sister or her son; 

(2) bequeaths the remaining personal property to 
the aforementioned Robert B. Davis to be distributed in 
accordance with the Decedent's wishes as she may express 
them to him; 

(3) bequeaths $5,000 each to the aforementioned 
Stella Marie Davis (this has lapsed since Mrs. Davis 
did not survive the Decedent), Robert B. Davis and Sue 
Davis Harrís and Sarah Verdi, a friend of the Decedent; 

(4) bequeaths $10,000 to Amherst College in memory 

| of the Father; and 


(5) d. eaths and devises the residue in three 


equal part: ne part to each of the Petitioner and his 
| two sisters or their issue, and in default therec:, to 


Amherst College. 


siis 
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Preparation of the 1966 W111 and Prior Wills 

It would appear that the Decedent executed at least 
eight wills and one codicil subsequent to the time that she 
| received the "Schmieder gift" and that each such instrument 
|was prepared by or under the direction of the Father and/or 


the Petitioner. The Petitioner has produced a file copy of 


a letter dated October 28, 1948, P-8d, that purports to be a 
letter from the Decedent to Aifons B. Landa, Esq., an attorney 
involved in the representation of the Decedent before the 
Office of Alien Property at the time her property vested in 
the Attorney General. Although it cannot be determined who in 
fact was the author of this letter (and for that reason I do 
not consider this letter to be admissible in evidence), the 
letter purports to show an intention at that time on the part 
of the Decedent (1f, in fact, the Decedent is the author) to 
make certain dispositions to the Hall family: 

"I would like to point out that I am and always have 
been deeply appreciative of all benefits I have derived 
from my association as Mr. Hall's [the Father] secretary 
and have felt that with tne exception of limited family 
responsibílities I wanted my property to go to certain 
descendants of his. And I certainly feel very keenly 
since I received the gift in question that I wanted most 
of my property to go to such descendants of Mr. Hall's. 
The expression of such feeling has been the general tenor 
of my various wills." 

It should also be noted that the letter also shows an inten- 
tion to take. care of certain family responsibilities. 

In 1955 the Petitioner prepared a w111 for the 

Decedent that he characterized as a "revised" will since he 
thought that it changed only a provision or two of a prior 


|W111 that he no longer retains or has any knowledge of. 


The provisions of that will were substantially similar to the 


provisions of the 1966 Will except that the residue was 
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divided in » two parts, one part outright for the Petitioner | 
land one part in trust for his younger sister. | 
| The Petitioner has few recollections of the events 
| surrounding the preparation and execution of this will. The | 
only changes that the Petitioner recalls with any certainty, | 
are an additional $10,000 bequest to Amherst College in mem- | 
ory of his father, the nomination of Morgan Guaranty Trust 
Company of New York as successor executor and trustee, and 
Ithe designation of Amherst-College as a contingent remainder- 
man of the residuary trust for the benefit of his younger 
ister. Since he could not recall the provisions of the will 
imnediately preceding this will, he could not recall whether 
he was named as the Decedent's executor for the first time. 
|The Petitioner believes that there were conferences with the 
|Decedent concerning these changes; however, he cannot recall 
when they occurred or what actually transpired at such con- 
ferences, except tnat he has a recollection of the Decedent 
inquiring into the adequacy of the bequest to Amherst College. 
| 
| The Petitioner's recollection as to any instructions that he 
may have received at any such conferences can best be summed | 
lin by the following question and answer that appear in the 
| transcript of my examination of the Petitioner at page 5l: 
| "Q You received instructions from Mrs. Dwyer. What 
did you do when you received those instructions? 
A don't know if I can state it any more clearly 
than I have. I'm sure that I wrote them out, probably 
in longhand. I'm sure it was longhand, either on a copy 
of the will that she had giver me, or on riders to be 


attached, 1f there were new material then I would have 


discussed it with her, probably in person, but I can't 
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| recall exactly." 


The Petitioner may have reviewed the entire will, since he 


| 

| à 

|elaims it was his usual practice so to do, to determine 

| 

ones it still met the requirements of current good quality 


le gal thought. He is certain however that he would not have 


| 
| reviewed the will with any other attorney in his office. 

| The Petitioner does not know whether he was present 
lat the execution of this will but he is certain that he made 
jarrangements with other attor gs to attend to its execution 
to act as subscribing witnesses since he was to receive 
|a bequest under it. The Petitioner stated that he made every 
effort to keep the terms of the will confidential since he 
believed that the Decedent did not wish her affairs to be 
disclosed to anyone else at his office. 


The Petitioner did not deal with the Decedent as 


la client on this matter and did not charge her a fee for his 


Tee in connection with the preparation and execution of 


| 
| 


| the will. In the Petitioner's own words, he "dealt with her 
as a very close friend, practically as a relative." 

In 1963 the Petitioner again prepared a will for the 
\Decedent. This will was substantially similar to the 1966 

. 

Will except that the residue was divided into three parts, one 
part outright to each of the Petitioner and his older sister 
land one part, in trust to his younger sister. 
| Again the Petitioner's recollection of the events 
surrounding his preparation and the execution of this will 
jare vague. The Petitioner is not sure how the Decedent 
ladvised him that she wished to make revisions in her 1955 


will but he is sure that she did tell him that she wanted 


further revisions. The Petitioner does not remember the 
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jinstructions that he received from the Decedent concerning 


these revisions nor can he recall whether she asked for any 
ladvice in connection with the principal revisions relating 
[to the addition of the Petitioner's older sister, Virginia, 
las a beneficiary of one-third of the residue and the trusts 
|for the benefit of the issue of any deceased residuary 
beneficiary. Neither can the Petitioner recall presenting 
|the Decedent with a draft of the proposed will or discussing 
lany such draft with her; however, he believed that this was 
done since this was his usual practice. Similar to the 1955 
(will, the petitioner is quite certain that he did not involve 
any of his partners or associates in the preparation of this 
(w111 Since he believed the Decedent wished the matter to be 
kept private, The circumstances of the execution of the 
1963 will appear to be substantially similar to the circum- 
Istances of the execution of the 1955 will. 

In 1966 the Decedent, again, asked the Petitioner 
to prepare a will. It appears that on July 8, 1966, see G-2, 
‚the Decedent asked the Petitioner to bring her a copy of her 
1111 and a certain letter of instructions since she felt a 


need to change the letter of instructions in view of her 
| 


brother's death the preceding year. She also indicated that 


Petitioner. Apparently, a conference or conferences ensued 


| 
| 
| 
| 
| 
1 
| 
| 
| 
| 
Í 


lout side of the deletion of the detailed provisions for trusts 
lan the event that a residuary bem ficiary predeceased the 

'Decedent leaving issue who survived the Decedent, the princi- 
‘pal change from the previous will was that the bequest to the 


| Petitioner's younger sister of one-third of the residuary was 


I 


there were several matters that she wished to discuss with the 


and it was decided that the Decedu.t's will should be redrawn. 
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left outright to her rather than in trust. The Petitioner has 


| 
| 
no actual recollections or memoranda of any conference or con- 


|ferences concerning the 1966 w111 nor has he any written 


‘instructions from the Decedent regarding the disposition of 


the residue. His diary entries from July 8, 1966, up to and 


‘including September 9, 1966, the day on which the 1966 will 
Iwas executed, show a total of one hour of time devoted to the 
‘Decedent's affairs, one half hour of which was recorded for 
September 9, 1966. When asked further about this, the Peti- 
tioner allowed that it was possible that he could have spent 
more time or possibly even less time with the Decedent on 
this matter than was shown in his diary. 
The Petitioner is certain, and the basis of his 


certainty is his usual practice, that the Decedent did, in 


|fact, receive prior to her executing the 1966 Will, a copy 


thereof and that she reviewed it and was satisfied with it. 
In support of his contention that this did in fact happen, 
ithe Petitioner points to a letter, G-11, dated August 26 (the 
|year, 1966, has been added by the Petitioner at some subse- 
quent but undetermined time) which states in part, "My will, 


of course, expresses my desires as to disposition of my 


lassets." It would appear from the circumstances, that the 
Decedent could not be talking about the final draft of the 


11966 Will. According to the Petitioner's own testimony and to 


information received from Mr. Hicks of the firm of Hicks & 


j 
Sturges, the law firm where the execution copy of the will was 


typed, such instrument could not have been in Mr. Hall's pos- 


| 
|session prior to the evening of September 8, 1966. 


The Petitioner has testified on several occasions 


| 
- has also included in the Putnam Affidavit that the Deceder: 


| 906 
vas an extremely thorough, highly trained and skilled legal 


| 
m— This makes thre? typographical errors in the 


11966 Will all the more curic s On page 1, line 4 of Article ^ 


rour tn, the word Lafayette should be "Plainfield". The 


|Decedent's letters dated August 26, 1966, and September 7, 


11966, to the Petitioner, 0-11, show Robert Davis's address 


lae Plainfield, Indiana, and not Lafayette, Indiana. On page 


|l, line 3 of Article 7 the word "Milliken" should be "Mulli- 


kin". This was the Decedent's maiden name. On page 3 of the 
| ' 
linstrument there is a line, "and we at her request and in her 


lpresence", missing from the attestation clause. The Peti- 


Itioner testified unequivocally that the Decedent “had gone 
" 


into this ritual fof executing a will] many mes, and she 


lknew the ritual very well". 


| The errors in Article Fourth and Seventh raise some 


| 


jeurious and difficult problem. At some later, and as yet 
lundetermined, date the Decedent did in fact have an oppor- | 
tunity to review the 1966 Will and at that time, she did 
notice these errors and changed them in her own hand. See 
6-36. The conclusion is fairly strong, therefore, that, when 
the Decedent executed the 1966 Will on September 9, 1966, she 


nad not read it. The conclusion is also fairly st’ 8, in 


peo case of the error in Article Fourth, that the Decedent 


bad not read the draft from which the 1966 Will was prepared 


I 
|prior to August 26, 1966. | . 


Other Testamentary Instrumens S 941965 to 


| the Instrument dated September 9, 1966 


In 1968, shortly after Kurt Schmieder wrote the 


I 
IDecedert requesting a meet ine the Decedent apparently sought 


E: Petitioner's help to establiah a self-administering fund 
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so that she would be relieved of the responsitllity of manag- 
ing her assets which now amounted to very close to $1 million. 
The Petitic.er, therefore, purporting to be acting on the 


instructions of the Decedent, undertook to have an inter 


vivos trust created in Massachusetts by a Massachusetts 


attorney of his choosing. The remainder provisions of thi: 


trust were substantially parallel to the remainder provisions 


lor the 1966 will. 

| Similar to his recoliections of his action: in con- 
|nection with the 1955 will, 1963 will and the 1966 Will, the 
Petitioner's recollection of any instructions that he may have 
received from the Decedent with respect to the establishment 
Jof this trust are vague. The Petitioner has a recollection of 
[meeting the Decedent at her apartment some time during the 
isummer of 1968. He recalls, in a general way, that, although 


the Decedent enjoyed managing her property, she was afraid 


trat she could not continue to do so in the event of illness 
lor accident and, therefore, she wanted to place the substan- 
tial bulk .ı her fortune in an inter vivos trust so that it 
would be self-administering. The Petitioner believes that 
‚the Decedent asked him to be a trustee of such a trust; how- 
lever, he testified that he declined since he "already had 
enough in the way of trusts and estates that [he] was han- 
idling, and [he] would also have sen the Trustee for (himself? 
in some respect because she wanted the terms of the trust, 
after her life, parallel those of her will". 

At some later time, the Petitioner recalls securing 
the services of a Massachusetts attorney not only to prepare 


the trust instrument itself but also to serve as a cotrustee 


of the trust with the Decedent's stock broker. Thereafter, 
| 
| 


Buda 


the Petitioner wrote this att rney with instructions concerning 


the preparation of the proposed trust statins that he was | 
instructed to do so by the Decedent. The Petitioner ecalls | 
that such instructions were oral and he cannot recall precisely 
when he received them. The Massachusetts attorney prepared a 


proposec draft of trust agreement and sent it to the Petition- 


er. The Petitioner claims that he reviewed the draft with 


Decedent although he cannot recall how he transmitted, if at 


|"I have gone over the proposed Trust Agreement of Mrs. Dwyer', 


all, the draft to the Decedent or when he may have done so. 
His basis for his belief is his letter dated November 26, | 


1968, G-26, to the Massachusetts attorney wherein he states: 


and a diary e on November 21, 1968, that he went to the 
Decedent's apartment and had a conference with ner concerning 


financial and other matters. Although the pet! 


\believes that this statement is accurate (and 1n view of his 


consistent practice means that he transmitted the draft to 
the Decedent and discussed it with her), he subsequently 
questioned the accuracy of another statement in this letter. 


T 72. Thereafter, the Massachusetts attorney sent execution 


copies of the proposed trust agreement to the Petitioner who 


apparently transmitted them to the Decedent for execution. 


|The Massachusetts attorney's files do not indicate whether he 


| 


| 


received the copies of the executed Trust Agreement from the 
Petitioner or from the Decedent; however, he acknowledged 
their receipt to the Petitioner. 

Approximately one year later, the Decedent again 
sought the Petitioner's help to amend her trust and also to 
prepare a new will. Again, the Petitioner undertook to have 


| 
these instruments prepared by the same attorney who prepared 
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| the original trust agreement. The circumstances of the 
|Petitioner's involvement in these matters are generally 
similar to the circumstances of his involvement in the pre- 
| paration of the Decedent's trust. 

| There is a curious inconsistency in the Petition- 
mm account of the preparation of the first draft of the 
unexecuted 1970 will. T Petitioner has suggested ^at he 


reviewed a copy of the 1966 W111 with the Decedent and that 


|he and she made certain changes thereon in pencil. The 
Petitioner then suggests that this draft, G-36, was forwarded 
| to the Massachusetts attorney so that he could prepare the 
|1970 will frou it. Although the Exhibit clearly shows the 


errors on page 1 corrected in the Decedent's own handwriting, 


the first draft of the 1970 will ccntained the same errors on 


page l thereof as appeared on the 1966 Will which would sug- 


) | gest that Decedent had not in fact made any changes on the 


* ithe Massachusetts attorney. 


| I have discussed with the Massachusetts attorney 


what instructions he may have received directly from the 
Decedent concerning the dispositive provisions of any of the 
| 

| instruments that he prepared. This attorney has advised me 
| 


| that he received no instructions concerning the dispositive 
| from the Decedent. All instructions were transmitted to him 


tions of the Decedent. 


| Assets of the "Schmieder Gift" May Be Traceable 


I have examined the list of securities that the 


| copy of the 1966 will at the time it was fi.st transmitted to 


|! provisions 0 any of the instruments that he prepared directly 


i 


I I 
by the Petitioner, who purported to be acting upon the instruc 
Il | 


| 
| 
I 
| 
| 
| 
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Decedent wished to include (and later did include) under he 


trust and have compared it with the list of securities that 


the Decedent did not wish to include under her trust. With 


all but several exceptions, the securities inciuded under the 
trust were acquired by the Decedent in the early 1950's and 


ja significant portion of them are the same securities that | 


she received from the Attorney General, as Successor to the 


|Alien Property Custodian upon settlement of the above tl ined 
€ against the Attorney General. In contrast to the secur- 
ities that the Decedent included under her trust, the securi- 
ches that she withheld from her trust were all acquired by her 
|subsequent to August 26, 1965. None of these securities — a 
tro be related to any of the securities that the Decedent | 


received from the Attorney General on the above-mentioned 


| 

| 
settlement. | 

| 
During the course of the De:edent's litigation with 


the Attorney General, her attorneys moved for summary judg- 


| 
| 


ment. file in that proceeding is an affidavit in opposi- 
| 
ition to this motion by Hermine-Herta Meyer, an attorney for 


the Department of Justice, sworn to October 9, 1950, wt re in 


Miss Meyer discusses, based on her examination 1nto the facts, 
ithe history of the "Schmeider gift". Miss Meyer wrote as 
| 


follows: | 
| | 
| "v... Mr. Schmeider finally concluded to go 

| through with the gift and left the selection of the 

donee to Mr. Graupner and [the Father] . . . 


"Finally, [the Father] selected his secretary, 
[the Decedent,] as the recipient of the gift." 


|Miss Meyer wrote further that although the gift was purported 


| 

to be absolute, the Decedent 
| 
| "remained in the employ of [the Father], until his 
| death, at a salary of approximately $50 per week; 


| 


iin denying Decedent's motion stated: | 


| has a beneficial interest in that property," 


= relevant here. We are again confronted with a set of 
| 
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none of the income or proceeds of the property was 
| ever put into her personal savings account, but was 
| kept in a separate account in another bank; and that, 


| as stated in her affidavit, she used only about $2,000 
N a year of this property valued approximately $200,000." 


On the oral argument of this motion, Judge Holtzoff 


| "If the case were on trial before me, I should be 


inclined to hold on the undisputed evidence that 
[Decedent] has no beneficial title. Here is a stenog- 
rapher in an office who gets an assignment of property 

cf a client of the office of the value of $200,000. 

She does not know the original donor. She does not 

use the property or spend any of it. There 1s some 
inference to be drawn that she is only a straw. . . | 
there is a serious question in my mind whether she 


The words of Miss Meyer and Judge Holtzoff are no 


facts which create several inferences which are, to say the 


least, most curious. | 
| I 
Current Status of Mr. Schmieder's Action 


| Kurt Schmieder, in his action in the U.S. District 


Court for the Southern District of New York, is claiming that 


his assets were transferred to the Decedent in 1938 subject 
ito a moral obligation to return his property to him when the 
itustbon in Germany stabilized itself. I expressed no opin- 
pe at the time, as to the relative merits or demerits of 
kurt Schmieder's cause of action or whether Kurt Schmieder 
ought to be permitted to intervene in this proceeding. I do 
believe, however, that the Court should be mindful of the fact 
that, should Mr. Schmieder succeed in his District Court 
action, he, in all likelihood, will leave the estate without 
assets, except, in that event, the Decedent's estate may 


| 
have a claim against the Petitioner. I do not believe, how- 


ever, that this is a proper subject to be considered in this 


report. 
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Impact of the "Schmieder Gift" Upon the Decedent 

Petitioner's Exhibit 8d for Identification would 
Seem to indicate that the Decedent was quite grateful to the 
Father for his arranging the "Schmieder Gift"; however, the 
gift did not confer upon her all the benefits that she may 
have originally anticipated. The Petitioner has testified 
that the gift turned out to be a "nightmare" for the Decedent 
for a number of years because "she was accused of fraud and 
jlying in at least three specific instances". T-90. The Peti- 
tioner has a recollection of the Decedent saying that she felt 
She had paid a high price for this so-called gift. 
| Due to the nature of the transfer, the gift also 
made the Decedent extremely dependent upon the Father and the 
Petitioner. During the period preceding the settlement of her 
action against the Attorney General, the Decedent had to rely 
almost entirely upon the Father and the Petitioner to sub- 
stantiate her claim that the gift was in fact absolute and 
with^ut condition, expressed or implied. If, at any time, the 
Father or the Petitioner waivered in their support of the 
IDecedent, the Decedent faced the certain loss of the gift as 
well as potential criminal sanctions for filing false state- 
ments with the Federal government. The re-emergence of Kurt 


| 


iSchmieder anti his lawsuit once again placed the Decedent in 


a position of dependence upon the Petitioner to support her 
(claims. Should the Petitioner have walvered at a^l in that 
support, the Decedent's ability to defend her position would 
Ihave decreased materially. 

Although the Petitioner testified that the Gift was 
la "nightmare" to the Decedent for only a number of years, it 


} 


jwould seem that the "nightmare" never really ceased. As long 
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Kurt S-hmieder was alive, there was always the possibility 


that would assert his claim as, in fact, he did shortly 
before the Decedent's death. Mr. Schmieder's continuing 

| 

interest and efforts to locate the Decedent were no doubt a 


constant source of concern to her. 


Role of the Petitioner With Respect to the Decedent 


| and During My Investigation 


My examination of the Petitioner was very much 
rustrated by his inability in many instances to recall all 
ut the most cursory details of his dealings with the Dece- 
pee On occasion his recollection was actually a rationaliza- 


| 


tion of what he thought his actions must have been based upon 


the evidence of the result. The files, such as he kept, were 
incomplete and of little or no assistance to him or to me in 
— — te the events that transpired between them. If 


he kept any records of or wrote any memoranda of any con- 


ferences that he may have had with the Decedent concerning 

her dispositive intentions, they cannot be found or be iden- 
tified as such. He apparently never sought any written 
pxpression from her that she was aware of her right to receive 
ndependent tounsel on the question of her dispositions t. 
pinselr and his sisters but that she nevertheless wished him to 
prepare her wills or trust. 

The Petitioner stated that he did not know, pre- 


yious to these events, that, under ancient and well established 
| 


recedents of New York law, he had the obligation of coming 


orward in the first instance with a clear and convincing 


xplanation c; his involvement in these matters sufficient to 


ispel any inference of undue influence. The Petitioner also 


tated that he, at the time of his preparation of the 1966 


815a 
Will, had no familiarity with the long standing and substan- 
tial body of case law dealing with the obligations of 
attorneys who prepare wills for clients wherein they are l 
named beneficiaries. I would hope that the Petitioner's prior 
activities and present conduct flowed from a fundamental mis- 
understanding of or lack of knowledge of the well settled 
obligations that the long standing precedents of this State 
imposed upon him when ñc, as a lawyer, undertook to prepare 
the various instruments that would have, and may still, bene- 
fit him so greatly. 


The Petitioner's Conduct Should Excite the 
Suspicior of the Court 


| 
My investigation shows that there are numerous | 
confidential and/or document relationships between the Desedant 
and the Petitioner. The Petit‘oner was, for many years, the 
Decedent's employer. The Petitioner held, for approximately 
twenty years, the Decedent's general power of attorney, had 
Special banking powers to draw checks on her accounts, had 
discretionary authority over her stock brokerage account, and 
had access to her safe deposit box. The Petitioner gave 
financial advice to the Decedent and, although he disclaims 
it, he may have been her financial adviser. The Petitioner and 
his Father were instrumental in arranging for the "Schmieder 
Gift" to the Decedent that enabled her to live very comfort- 
ably; the Petitioner's support was vital to the Decedent 
should Mr. Schmieder appear and assert his claim. And, of 
course, ine Petitioner was also the Decedent's attorney. 
Surrogate Page, in a well written review of the available 


precedents concluded: 


"Pertinent precedents are very strongly to the effect 
that, in any case where the chief beneficiary of an 
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| 
| 
| allegedly testamentary document happens to have, in 
| the alleged testator's lifetime, occupied some sort 
| of relationship toward him which is generally, rather 
| loosely, denominated as 'dominant', the instrument, 
| because of this circumstance, is regarded as 'suspicious'. 
| Such relationships, other things being anywhere near 
normal, do not include close kinship. In many instances 
i wherein the issue of undue influence is presented, there 
| is no consanguinary connection, but some relationship 
| such as master and servant, clergyman and parishioner, 
| physician and Au or attorney and client." Matter 
| of Anderson, 9 N.Y.S.2d 109 (Sur. Ct. Broome 1956) 
at page 112. 


|In view of these many so-called "dominant" relationships, 


| 
isuspicions would, therefore, exist, although perhaps to a 


- 


|lesser degree, even if the Petitioner were not the attorney 


[who drafted his own bequest in the 1966 Will. 
The Petitioner has acknowledged that he is the 
lattorney who prepared the 1966 Will that is offered for pro- 


|bate herein and contends that those provisions of the instru- 
ment that leave the Decedent's residuary estate to himself 


| | 


jand to his two sisters resulted solely from the love and 


iaffection of the Decedent for himself and his two sisters 


land were in no way brought about by any influence on his part. 
| 
In support of his contention, the Petitioner has filed with 


[this Court an affidavit sworn to July 21, 1970 (previously 
called "the Putnam Affidavit"), in keeping with the holding 
|in Matter of Putnam, 257 N.Y. 140 (1931), in an effort 


|affirmatively to come forward in the first instance to rebut 
| : 
the inference of fraud and undue influence that attains under 


| 4 " L 
| the circumstances. Judge Crane speaking for a unanimous 


court of Appeals held 

| ", „ Attorneys for clients who intend to leave 
them or their families a bequest would do well to 
have the will drawn by some other lawyer. Any sus- 
picion which may arise of improper influence used 
under the cover of the confidential relationshíp 
may thus be avoided. The law, recognizing the 


| ac | 
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delicacy of the situation, requires the lawyer who 

drafts himself a bequest to explain the circum- 

stances and to show in the first instance that 

the gift was freely and willingly ma s. (Matter 

of Smith, 95 N.Y. 516.) "Such wills, when made to 

the exclusion of the ural objects of the testator's 

bounty, are viewed w great suspicion by the law, | 

and some proof shoula be required beside the factum 

of the will before the will can be sustained. 

(Marx v. McGlynn, 88 N. Y. 357, 371.) In the absence 

of any explanation a jury may be Justified in draw- 

ing the inference of undue influence, although the 

burden of proving it never shifts from the con- 

testant. (Matter of Kindberg, 207 N. Y. 220, 

p. 228.)" Matter of Putnam, supra, at page 143. | 
| 

Absent a satisfactory explanation on the part of an attorne ’- 


draftsman-beneficiary, the trier of the fact may find, on that 
| 
| 


Matter of Hayes, 49 Misc. 2d 152, 267 N.Y.S.2d 452 (Surr. or., 


fact alone, that a will vas the product of undue influence. 


Bronx 1966). Surrogate McGrath in denying probate to a will 


under circumstances that have many interesting parallels to 


the present situation wrote: | 


"This contested probate proceeding was tried before 
| the court without a jury. The propounded instrument is 

| dated February 8, 1960 and the decedent, a spinster, was 
| about eighty years of age when she died on June 19, 1965. 
Under the terms of her will, testatrix gave two legacies 
of $500 each to a priest for the purpose of having Masses 
said for herself and her predeceased sister. The 
remainder of her estate she bequeathed in equal shares 

to the at orney-draftsman of her will and the attorney's 
son, with the latter being named as the executor. The 
residuary legatees were not related to the decedent. 


"The decedent's sole distributees, four nephews and 
nieces, have filed objections to probate. They allege 
that the propounded instrument was not properly executed, 
that the decedent lacked testamentary capacity and that 
the paper writing was the product of the fraud and undue 
influence of the attorney-draftsman and his son. 


" 
. * 


"There remains for determination, the question of 
the fraud and undue influence allegedly practiced upon 
the decedent when the attorney-draftsman caused the 
testatrix to execute a will in favor of himself and his 
son. After the proponent had completed his proof con- 
cerning the factum of the alleged will, he rested his 
case. At this point 1n the trial, in the usual situ- 


| 
| 
| 
| 
| 
| 


| 


| 
| 
| 


Judge Cohn speaking for the Appellate Division, 


|eclearly and convincingly shown that the suspicion is 
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ation, where undue influence is alleged, it would now 
be incumbent upon the contestants to come forward with 
their evidence of undue influence as an affirmative 


assault on the validity of the will, since they have the 
burden of proof on this issue. However, the contestants 


also rested their case at this point of the trial and 
offered no affirmative proof whatsoever that the pro- 
pounded paper was the product of the undue influence 

of the attorney-draftsman and his son. Although the 
burden of proving undue influence never shifts from the 


contestants [citations omitted], where, as in this case, 


a client makes a will in favor of her lawyer to the 
exclusion of the natural objects of ^er bounty, such 
w111 1s looked upon with great suspicion by the law 
and, in the absence of a satisfactory explanation, the 
trier of the facts is warranted in drawing an inference 
of undue influence [citation ommitted]. This inference 
of undue influence is rebuttable [citation omitted]. 


"In view of the rule laid down in the Putnam case, 


it is the opinion of this court that, in addition to the 


factum of the will, it was incumbent upon the attorney- 
draftsman to come forward and explain the circumstances 
under which he became a principal beneficiary of 
decedent's will; and to show that no unfair advantage 
was taken of his client and that the alleged gift was 
freely and willingly made [citation omitted]. 


"This duty of explanation was cast upon the 
attorney-draftsman and, since he elected to proffer no 
explanation of any kind to repel any inference that the 
confidential relationship between the parties had given 
rise to any improper influence, on the present state of 
the record, the court is compelled to draw an inference 
of undue influence by the attorney-draftsman [citation 
omitted]. Accordingly, even though there was no direct 
or affirmative evidence of undue influence, the court 
holds that the propounded paper was procured and 
executed through the undue influence exerted upon the 
decedent by the attorney-draftsman. The propounded 
paper will be denied probate." Matter of Hayes, supra, 
at page 453 et. seq. 


- 


|New York courts have uniformly adhered to the practice of 
(viewing all circumstances such as present themselves here 

| 

| with suspicion, they have, for good cause shown, lifted the 


(cloud of doubt where the attorney-draftsman-beneficiary has 


"Here we do not find any affirmative proof of 
undue influence nor do we find sufficient facts which 


First Depart- 


ment, clearly demonstrated the long standing rule that, while 


unfounded: 
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| wo""d warrant an inference that appellant exerted undue 
influence upon the testatrix. Appellant, in addition 

to proving the factum of the will, gave a satisfactory 

| explanation of his relationship with the deceased which 
repelled any inference that the confidential relation- 
ship between the parties had given rise to any improper 
influence. The will, so far as the record shows, was 
the free, untrammeied and intelligent expression of the 
intentions of the testatrix. Since she had no blood 
relatives, it does not seem unnatural that she should 
favor her friend and adviser of long standing. Gratitude, 
esteem or friendshir which induces another to make 
testamentary disposition of property cannot ordinarily 
be considered as arising from undue influence and all 
these motives are allowed to have full scope without 
in any way affecting the validity of the act." [citation 
omitted]. Matter of Wharton, 270 App. Div. 670, 62 
N.Y.S.2d 169 (A.D. Ist 1946) at page 172. 

| 

| 


| Evidence of Prior Consistent Testamentary 
Intentions Does Not Dispell Undue Influence 


The Petitioner has obviously placed great reliance 


upon the succession of prior wills. Each of these wills 


| 


apparently evidences the Decedent's intention to leave the 
isubstantial bulk of her property to the Petitioner and one or 
more of his sisters. A history of prior wills, in and of 
itself, is not sufficient, as a matter of law, to establish 
the absence of undue influence. Matter of Zimmerman, 254 
lapp. Div, 630, 3 N.Y.S.2d 212 (App. Div. 4th 1938); Matter of 
Carter, 199 App. Div. 405, 191 N.Y.S. 551 (App. Div. 3d 


11921); Matter of Porsyth, 169 Misc. 1042, 9 N.Y.S.2d 642 (Sur. 


Ct. N.Y. 1938); Matter of Satterlee, 281 App. Div. 251, 119 
N.Y.S.2d 309.(App. Div. lst 1953); Matter of Kaufmann, 20 App. 
Div. 464, 247 N.Y.S.2d 464 (App. Div. lst 1964); aff'd, 15 


IN.Y.S.24 825, 257 N.Y.S.2d 941 (1965). Quite to the contrary, 


isuch circumstances may show a scheme to acquire the Decedent's 


property, Matter of Carter, supra; Matter of Kaufmann, supra, 


or serve to illustrate how completely the Petitioner was able 
| 


to dominate the will of the Decedent. Matter of Kaufmann, 


supra . 
| 
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| The Petitioner likewise place: great reliance upon 
| 


closely parallel the provisions of the 1966 Will. This paral- 


lelism should not, as a matter of law, establish the absence 


of undue influence. Matter of Zimmerman, supra; Matter of 


Carter, supra; Matter of Forsyth, supra; Matter of Satterlee, 


the fact that the remainder provisions of. the Decedent's trust 
buo Matter of Kaufmann, supra. The existence of the trust 


and the circumstances under which it was prepared may instead 


the validity of the 1966 Will. Matter of Carter, supra; 


Hagen v. Sone, 174 N.Y. 317 (1903); Matter of May, 184 Misc. 
336, 55 N.Y.S.2d 402 (Sur. Ct. N.Y. 1944). Judge Kellogg's 


questions appear particularly appropriate here: 
“=. . Why was the transfer made? The property had 
already been given to Mr. Pike under the Smith will, 
which would take effect at her death, and the reserva- 
tion of the life estate gave him no use of the property 
until her death. Did he still have some lingering 
doubt about the Smith will?" Matter of Carter, supra, 
at page 560. 


show a lack of confidence on the part of the Petitioner in 


Matter of Carter, supra, is also of interest because 
of the characteristic- of Mr. Pike, the beneficiary found to 


have exerted undue influence: 


———————————M—M— À— 


"The residuary clause in the will speaks of his 
‘careful attention to me and my affairs.' Apparently 
she had the right to trust Mr. Pike; to her knowledge 
he stood high in tbe community. He was a director and 
vice president of one of the principal banks, and 
president of the board of education, treasurer of the 
Y. M. C. A., a member and officer of the Methodist 
Church, and was apparently a ınan to be trusted in every 
respect, and she was in a position to confide in and 
trust him." At page 554. 


Decedent's Knowledge, or Lack T.ereof of 
Contents of 1956 will is Immaterial 


| bur in- the course of my investigation, the Peti- 


|tioner and his attorneys have contended that the Decedent was 
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well aware of the contents of the 1966 Will at the time she 


| 
executed it. Although I dispute this contention, assuming 


|for the moment that it is correct, rather than dispelling a 
|| 


showing of undue influence, it may show more clearly the deep 
jrooted influence of the Petitioner over *he Decedent. Since 
the very essence of undue influence presumes that the Decedent 
was deprived the free exercise of her will, it is immaterial 
whether the Decedent knew che contents of the 1966 Will or 


that she executed it with full knowledge of its contents. 


Tyler v. Gardiner, 35 N.Y. 559 (1866); Matter of Forsyth, 
Supra; Matter of May, supra; Matter of Smith, 95 N.Y. 516 


(1884). Judge Porter's commentary 1s appropriately in point: 
". . „ When the antecedent and surrounding circum- 
stances are grouped in their appropriate relations, they 
carry to the conscience and the understanding the clear 
conviction, that, when the mother affixed her signature, 
she was executing the daughter's will. It is no suf- 
ficient answer to the presumption of undue influence, 
which results from the undisputed facts, that the 
testatrix was aware of the contents of the instrument, 
and assented to all its provisions. This was the pre- 
cise purpose, which the undue influence was employed to 
accomplish. That consideration was urged in the case 
of Bridgman v. Green; but Lord Chief Justice Wilmot 
very properly replied, that it only tended to show, 
more clearly, the deep-rooted influence obtained over 
| the testator. He added, 'In cases of forgery, instruc- 
| tions under the hand of the person whose deed or will 
| is supposed to be forged, to the same effect with the 
deed or the will, are very material; but in cases of 
undue influence and imposition, they prove nothing, 
for the same power which produces one, produces the 
other.' (Wilmot 70.) In the case of Huguenin v. 
Baseley, Lord Eldon said, 'The question m not whether 
she knew what she was doing, had done, or proposed to do, 
| but how the intention was produced.' (14 Ves. 299.) 
| In a case somewhat analogous to the present, where the 
relations of the parties were reversed, and the execution 
of a deed was obtained by undue 1u;luence of the parent 
over the child, Judge Emott said, 'If the mind of the 
|| donor was brought to a Arpose, preconceived by the 
parent, for his own sole advantage, by an influence 
which she could not escape, in the circumstances in 
which she was placed, and which was deliberately used 
to effect such a purpose, then that influence, or its 
exercise, was undue and improper.' (31 Barb. 25.)." 
Tyler v. Gardiner, supra, at page 595. 
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Bequests to Others Are Not Significant 
on the Question of Undue Influence 


The Decedent's 1955 will. 1963 will. 1966 Will and 


unexecuted 1970 will each contain bequests to one or more of 


the Decedent's first cousin, Stella Davis, her secon cousins, 
Robert Davis and Sue Harris, and her friend, Sarah Verdi. 

‘The se bequests seem to be natural and do show some freedom of 
action on the Decedent's part with respect to her testamentary 


lintentions. This freedom of action, however, has no bearing 


ion the ultimate question of whether the remainder provisions 


of the 1966 Will were procured through the fraud and undue 


influence of the Petitioner. Surrogate Foley, speaking for 
this Court, held: 


"Nor is it at all significant that some of her relations 
and certain charities were mentioned as legatees in the 
papers. It is not unusual in cases where undue influ- 
ence is exerted that a plausible pretense of freedom 

of action on the part of the testator is lent to the 
paper by the inclusion of other legatees who might be 
the proper objects of bounty. Such a device is mere 
camouflage of an attempt to conceal the greater benefits 
|| passing to the person exercising undue influence." 


Matter of May, supra, at page 405. 


An analysis of the drafts from which the Decedent's 


1966 Will and the unexecuted 1970 will were prepared shows 
that the Decedent had made changes thereon in her own hand- 
lwriting. In both cases these changes related only to those 
provisions relating to the bequests for her so-called 


"natural beneficiaries". These notations appear on the first 


page of the copy of the 1966 Will that was used as ^ draft 
Ifor the unexecuted 1970 will. Similarly, these changes appear 
lon the first page of the copy of the 1963 will that was used 


las a draft for the 1966 Will. The Decedent's handwriting does 


Inot appear on the subsequent pages of either draft and all of 


the remaining notations appear to be those of the Petitioner. 
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Perhaps the Decedent did not have the opportunity to review 


| the remaining pages of the draft, or, if she had the oppor- 
| 
|tunity, perhaps she had no interest in doing so. The latter 


| circumstance, which appears more likely, requires a further 


question as to why the Decedent would be unconcerned with the 
|remainder provisions of her will. A comparison of the 1963 


will and the 1966 Will shows a substantial change in the 
i 
| remainder provisions from the former to the latter. Whi 


the 1963 will is highly detailed and provides trusts for 


es of the primary beneficiary in the event that he 


[owa predec the Decedent, the 1966 Will is relatively 
| 
Ie'nple and contains no such trust provisions; in addition, 


‚e share previously left in trust to the Petitioner's 


|your ‚er sister is left to her outright. 


Certainly, changes such as these, particularly 


|since they dealt with the disposition of the significantly 
[Sreater portion of the Decedent's estate, should have been, 
jin the normal case, a matter of great concern and interest to 


| her and yet it appears they were not. Although these provi- 


| sions conferred considerable benefits on himself and others 
| 


|in his family, the Petitioner professes little or no recol- 


lection of discussing them with the Decedent. The Petitioner 
suggested t ha t the reason for excluding his older sister fror 


| 
I 
jene 1955 will was that she was financially better off than he 
land his younger sister. The Petitioner suggested that his 


older sister was included in the 1963 will because her situa- 


tion had worsened. It would appear that, although the resid- 


| 
uary provisions were of very little interest or concern to 
| 


ithe Decedent, they were highly motivated by the needs of the 


| 


[Hall family which, I suspect, were far better known to the 


m 
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Petitioner than the Decedent. When these and other circum- 
| 
| stances are grouped in their proper relationship, the trier 
| 


|of the fact may very well conclude that the Decedent was so 


| infiuenced by the Petitioner that she had little or no inter- 


|est in or concern for the remainder provisions of her will 


lana that she was incapable of forming an independent testa- 


E nt 
avn 


r intention with respect to those provisions. 


The Petitioner's Competence and Reputation 
are not Issues es We Be Considered 
The Petitioner, in his oral explanation in favor of 
the 1966 Will, has placed great reliance upon his usual or 
consistent practice. In the ultimate analysis, this is to do 
little more than to place his credibility, and competence and 
reputation as an attorney at issue. While the competence and 
reputation of independent attorneys may be relevant on tne 
NA Court in Matier of Kaufmann, supra, at page 684: 
"The fact that the instrument offered for probate 
was prepared by reputable, competent attorneys is a 
relevant circumstance but does not preclude a finding 


that the undue influence here involved was active, 


potent and unaffected by the interposition of independ- 
ent counsel." 


| 
| 
[su of undue influence, this is not dispositive and so held | 
Where the attorney is also the beneficiary, his 
competence and reputation are of little value on the question 
of undue influence and may actually serve to confuse the 
trier of the fact by leaving the impression that a career 
hangs in the balance. The admonition of “he Appellate Divi- 


sion, Secona Department, is in point: 


.. Because a new trial is required it is 
| appropriate to suggest that the emphasis in the charge 
concerning the principal beneficiary's nrofessional 
reputation and success at the Bar would have been bett ter 
omitted lest a jury misconscrue its purpose. ° 
Matter of Carpen, 15 A.D. 2d 760, 224 N.Y.S.2d 751 
(App. Div. 2d 1962) at page 752. 


The Issues Here Must be Resolved 
by the Trier of the Fact 824a 


There is substantially no conflict of opinion that 
in will contests, as in a jury trial, where multiple infer- | 
ences may be drawn from the same circumstances, the donis 
of these inferences must be left to the trier-in-fact, usually 
the Jury. Matter of Anna, 248 N.Y. 421 (1928); Hagen v. Sone, 
Supra, Matter of Wood, 253 App. Div. 78, 300 N.Y.S. 1268 


(App. Div. 3d 1937); Eckert v. Page, 161 App. Div. 154, 146 


N.Y.S. 513 (App. Div. lst 1914). 


Conciusions 

Based on my examination into the facts and circum- 
stances surrounding the preparation and execution of the 1966 
Will, I feel compelled to object to its admission to probate | 
as the last wil. and testament of the Decedent. The infer- 
ences of fraud and undue influence that may properly be raised 
within the context of ancient and well established precedents 
&nd the consequences that flow therefrom are of such propor- 
tion that they may only be resolved by e jury in a formal 


proceeding to determine whether or not the explanation offerei 


by the Petitioner is adequate to dispell these inferences. I 


| recommend that, in the best interests of my Ward anc in the 


| interests of preserving Estate assets, independent proceedings 


be commenced forthwith against the inter vivos trust that the 


| Decedent estaolished under an agreement dated "mber 30, 


1968, between herself, as Donor, and Winslow L. . -bber and 
John S. Whipple, as Trustees, to secure the assets thereof 
for the benefit of the Estate. I further recommend that the 


Petitioner be removed from office as preliminary executor. 


7 
Dated: March 26, 1971 / 
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MOTION BY ORDER TO SHOW CAUSE TO JOIN THE GOVERNMENT 
st COURT 


NEW YORK 


UNITED STATI 


SOUTHERN 


DISTRI 
OF 


28 


I CT 


DISTR 


un 


CHMIEDER, 
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SHOW CAUSE 


V 
Plai 5 he A a 
-against- on Ne 
69 Ci 939 (WK) 
LOUIS H. HALL, JR., as preliminary 
executor of the Estate of 
HELEN B. DWYER, 
L4 
Defendant. 
UPON the accompanying affidavit of James P. Duffy, 
III, sworn to May 29, 1975, the accompanying memorandum of 
law, and upon the entire record before this court, it is 
ORDERED that the United States and the Attorney 


General of the United States show cause before the 


Whitman Knapp, United States District Judge, 


of New York, United States Courthouse, Foley Square 


à: pv) 
New York, Courtroom No. 10, on the 


d date, why an order should not 


+ 


) /fno* clock on Sai 


the United States or the Attorney General of 


, 


Honorable 


Southern District 


New York, 


day of June 1975 at 
issue joining 


the United States 


R. 


for 


as a party to this action pursuant to Rule 19(a), Fed. 
Civ. P., and why a further order should not issue pursuant 
to Rule 56, Fed. R. Civ. P., granting summary judgment 


plaintiff to the extent that any claim by the United States or 


the Attorney General of 


is barred by the provisions of 50 U.S.C. App. S4l, 


and 


the United States against plaintiff 


it i6 
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FURTHER ORDERED that service Of a copy of this 
order, the aforementioned affidavit, and memorandum Of law 
on the United States ittorney, Southern District of New 
York and Mortin J. Turchin, Esq., Messrs. Turchin & Topper, 
60 East 42nd Street, New York, New York 10017 and John S. 
Martin, Jr., Esq., Messrs. Martin, Obermaier & Morvillo, 


1290 Avenue of the Americas, New York, New York 10019 on 


n» ck f ya 


or before June 7 1975,,and in the following manner: 
F2 rsi al Seg , Shall be deemed sufficient service 


; , 88 7 j í ü Jef y / 
of this order. ier D Peers Sey Ult FO SA LO K 


/ / 
‘ F , 
/ $ r 
A 2 IN i. J AVIA 1 j 


Dated: May 30, 1975 


United States District Judge 


AFFIDAVIT OF JAMES P, DUFFY III IN SUPPORT OF MOTION 


i, 
THERN DISTI 


2 
OQ 


KURT 


SCHMIEDER, 


-against- 


LOUIS H. HALL, I 
liminary executor of the Estate 


of HELEN B. DWYER, 


STATE OF 


COUNTY OF NASSAU ) 


u 


JAMES P. DUFFY, III, being duly sworn, say: 
that: 

(1) I have been retained bv Werner Galleski, Esq., 
as trial counsel for plaintiff in this action, and submit 
this affidavit in support of Schmieder's motion to join the 
Attorney General or che United States as a party to the 
action, and for summary judgment holding that any Government 


claim against Schmieder predicated upon facts developed in 


this action is barred by the provisions of 50 


(2) Plaintiff in this action seeks to impress a 


ET 


v 
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constructive trust, upon equitable principles, against the 
property of the estate of one Helen B. Dwyer. Plaintiff 
Schmieder is a citizen and resident of the Federal Republic 
of Germany, butlived and worked in the United States for 
Several years in the early 1900's. He returned to his 
birthplace in Germany in 1911 and left behind in the United 
States various securities and bank deposits. The original 
defendant in the action, Helen B. Dwyer, was a citizen and 
resident of the state of New York and died on May 16, 1970. 
The present defendant in the action is Schmieder's former 
counsel and executor and fiduciary of Dwyer's estate. 

(3) Prior to World War II and on or about 1938, 
Schmieder consulted his New York counsel, Louis H. Hall, 
Sr., and his son, Louis H. Hall, Jr., and a New York friend, 
as to how he might prevent the Nazis in Germany from marshall- 
ing his assets in the United States for the purposes and 
objectives of the Nazi regime. He received advice from 
counsel (including the present defendant) with regard to 
finding a way to protect his assets. Upon the advice of the 
New York counsel, Schmieder transferr:d his cash and securities 
to Dwyer, who was a secretary of the New York attorneys, and 
whom Schmieder had never met or heard of before. In so 
doing, Schmieder relied upon Hall's opinion that the trans- 


fer of the assets would be impregnable as a matter of law 
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and would leave a mere moral obligation on the part of Dwyer 
to return the property to Schmieder after the emergency 
situation created by the Nazis, and the foreseeable World 
War II, had passed. 

(4) During World War II Schmieder had no commun- 
ications with anyone in the United States and upon the end 
of the war he was sentenced to prison for anti-communist 
activities in the Russian occupied zone of Germany where he 
lived. 

(5) On December 15, 1948, pursuant to vesting order 
No. 12528, the Alien Property Custodian seized the property 
held by Mrs. Dwyer upon its assumption that the property 
was beneficially owned by plaintiff. In 1949 Mrs. Dwyer 
filed an administrative claim for the return of the property, 
and also brought suit under $9(a) of the Trading with the Enemy 
Act against the Attorney General of the United States seeking 
the return of the property seized by the vesting order. Mrs. 
Dwyer's suit against the Attorney General was settled in 1951 


by the return to her of 55$ of the seized property. 


Joinder of the United States or the Attorney General 


(6) Rule 19(a)(1),Fed.R. Civ. P. provides that a person 
shall be joined as a party in the action, if in the person's 


absence, complete relief cannot be accorded among those who 


4 
á 
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are already parties. The United States appeared in this 
action by filing a suggestion of interest by the United States 
Attorney for the Southern District of New York, and a Deputy 
Assistant Attorney General, Civil Division, United States 
Department of Justice, who, by delegation pursuant to ex- 
ecutive order and other delegations, supervises and directs 
the activities and functions of the Office of Alien Prop- 
erty. The Government asserts in its suggestion of interest 
and appearance that it possesses a contingent remainder 
interest in any constructive trust impressed by the court in 
this action. We submit to the court that complete relief in 
this case cannot be accorded plaintiff without joinder of 
the United States or the Attorney General, since complete 
relief would have to include a judgment pertaining to the 
absence of any right to the estate funds, such as the con- 
tingent remainder presently claimed by the Government. 
Since plaintiff's interest in the outcome of this lawsuit 
and the United States' asserted interest, are inseparable as 
far as an adjudication of the duties of a constructive 
trustee, including surcharges, is concerned, plaintiff and 
the United States have a united interest in the outcome of 
the case, and joinder is further warranted. 

(7) Rule 19(a) (2), Fed. R.Civ.P. provides that a 


person may be joined in an action if the person claims an 
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interest relating to the subject in the acti on and is so 


situated that the disposition of the action in his absence 
may impal - impede Lis ability to protect the interest, 
or will leave parties initialıy in the action subject tc a 
substantial risk of incurring double, multiple or otherwise 
inconsistent obligations by reason of the person's claimed 
interest. It is clear that if the Government is not joined 
in the action, plaintiff Schmieder would be subjected to a 
second lawsuit commenced by the United States, thus result- 
ing in a multiplicity of litigation. (Jaffe affidavit, 
113). Plaintiff's contention is accented by the fact that 
he is in poor health, 88 years of age, and would lose an 
ppportunity to obtein and present evidence of defendant Hall 
and the United States in regard to the facts of this case. 
We further submit that a separate adjudication of plaintiff's 
interest, apart from an adjudication of any contingent 
remainder interest of the United States, would as a practi- 
cal matter impair or impede the abil ity of the United States 
to protect its claim in that it would not be a party to the 
accounting on the constructive trust. Further, it is now 
apparent that no equitable settlement of this case can be 
achieved without it being made known, by a judgment of this 
court, whether the United States does in fact have a cog- 
nizable claim against Schmieder under the Trading With The 


Enemy Act if he prevails in this action against Hall. 


Bi 
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We believe that as a matter of law that the 
United States as a juridical entity may be formally joined 
in this action by an order of the court since 1t appeared 
herein when it fiied its suggestion of interest, and any 
"Sovereign immunity" defense that t may have to a counter- 
claim would not necessarily prohibit the court from declar- 
ing that its alleged claim against Schmieder is barred by 
29 U.9.C, App. $41. 

(9) It is also clear that the Attorney General of 
the United States may properly be joined as a necessary party 
in view of his acknowledged administrative and enforcement 
duties under the Trading With The Enemy Act. In addition 
the Attorney General, or for that matter, the United States, 
would not deprive the court of subject matter jurisdiction, 
since it could be founded upon 28 U.S.C. §§1331, 1361 and 
50 U.S.C. App. $9. Relief could and should be afforded 
plaintiff pursuant to the Administrative Procedure Act, the 
Declaratory Judgment Act, mandamus and other 1njunctive relief, 
and upon principles of equity that cal be applied by the 


District Court. 


Summary Judgment Against the Government 


(10) The contingent remainder interest 
claimed by the United States does not by its terms, as 


defined by the suggestion of interest, become vested in 


y P 
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possession until plaintiff recovers against Hall in this 
case. Up to that point in the future, the United States re- 


presents to be committed under the 1951 settlement with 


" ' 


Dwyer to honor the "absolute" ownership of the fund by 
defendant. Thus, it would be totally inconsistent for the 
United States to claim any title in possession over the 
fund in this action prior to an adjudication in plaintiff's 
favor. 

(11) The estate, precedent to plaintiff's equit- 
able interest in the fund, consisted of the title held by 
Mrs. Dwyer to the fund. That title remained absolute and 
unexposed to equitable reproach and Scrutiny until facts 
occurred which aroused the conscience of equity and classified 


her further retention of the fund as an unjust enrichment 


and fraud within the meaning of equitable principles. Even 

if the United States' opinion, manifested in the suggestion 
of interest that the events from 1938 on created some equit- 
able nucleus which harbored inchoate equities, identifiable 

as some kind of contingent interest, within a far stretched 

interpretation of that term as of the time of vesting of the 
property (1949) as well as the time of divesting (1951), 


then any such nebulous "equity" could in no event have 


reached the heights of a remainder vested in possession 


until and unless the conscience of equity; to an accrual 
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plaintiff's fraud action against Dwyer and Hall. To be 
sure, this equitable fraud arose by reason of the abuse of 
the fiduciary relationship between plaintiff and the Halls, 
and thereby also with Mrs. Dwyer herself. Only after and 
-not before the arousal of the conscience equity, did th» 
further retention of the fund by er result in her unjust 
enrichment at Schmieder's expense, Plaintiff vehemently 
Gisputes that there was some agreement or intent between he 
and Dwyer, whom he never met, or that there was a pre- 
existing manifested intention or agreement for Dwyer to 
return the fund. Plaintiff Simply maintains that he pos- 
sesses a fraud -- redressing remedial right to sue for the 
impression of a constructive trust on th- fund. 

(12) Whether or not a so-called equitable "gentle- 
men's agreement" would ever come to pass between Dwyer and 
Plaintiff was undiscernable up to the c.ystalization of all 
factual circumstances which indicated that it became uncon- 
scionable for Dwyer to retain the fund. The same result 
would incidentally, also be reached if the assertions in 
the suggestion of interest, in its interpretation of the 
1938 "gentlemen's agreement" as a cloaking method to keep 
plaintiff's property undiscovered through the perils of 


World War II that were foreseen by Schmieder. Even under 


such speculative auspices, Plaintiff was entitled to follow 


Hall's advi 


stand it 


to say, that the transfer L al lute t 


ilvesting 


way 


States". 


arrangement 


circumstances, pursuant to which Dwyer held a recedent 


estate of absolute title until Schmieder became entitled to 


exercise some contingent remainder therein. However 1t 


apparent that these circi 


ances would not ripen int 


plaintiff's right to po: ssion of the fund until all re- 


quisite 


(13) In addition, under all of these practically 


homogeneous fundamental concepts of arrangements, plaintiff' 
right became vested in possession only after he had traced 
and located Dwyer in 1967 and asked her for an accounting. 

It was only then that all the equitable prerequisites to 
tnis lawsuit came into existence. Thus, at the earliest, in 
1967 plaintiff's remainder became vested in possession. By 


that time, the divestiture under 50 U.S.C. App. $41 had 
operated to divest the Attorney General of any interest in 


the fund, by virtue of the fact that plaintiff's right to 


10. 
impress a cr ıstructive trust matured into possession long 


after the December 3l, 1961 cutoff date set forth in $41. 


11 


BEATRICE M. KARLES 
Notary Public, State of Now York 
No. 30-2036060 
Qualitied in Nassau ouaty ^» 
Term pues March 30, 18 7 / 
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PLAINTIFF'S MEMORANDUM OF LAW IN SUPPORT OF MOT I ON 


Background 


This is an action commenced by plaintiff to 
impress a constructive trust upon property of the estate 
of the late Helen B. Dwyer. The claim is quasi in rem 
in nature and seeks an accounting by defendant, executor 
of the estate, with respect to plaintiff's interest in 
the estate. In the middle of March 1975 the Attorney 
General of the United States "appeared" in the action and 
filed a suggestion of interest on behalf of the United 
States pursuant to 28 U.S.C. $517. The instant motion is 
for an order formally joining tu^ Attorney General or the 
United States as a party to the action pursuant to Rule 


19(a), Fed R. Civ. P., and for summary judgment holding 


that any claim of the Government against Schmeider, based 
upon facts developed in this case, is barred by the pro- 
visions of 50 U.S.C. App. $41. The court is respectfully 
referred to the accompanying affidavit of James P. Duffy, 


III, for a complete statement of the facts relevant to 


plaintifz's motion. 
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POINT I 
AN ORDER SHOULD BE ISSUED JOINING 


THE UNITED STATES OR THE ATTORNEY 
GENERAL AS A PARTY TO THE ACTION 
SE ALIION — 


Rule 19(a), Fed.R.Civ.P. provides in relevant 


. part as follows: 


(a) Persons to be Joined if Feasible. A 
person who is subject to service of process 
and whose joinder will not deprive the court 
of jurisdiction over the subject matter of 

the action shall be joined as a party in the 
action if (1) in his absence complete relief 
cannot be accorded among those already parties, 
or (2) he claims an interest relating to the 
subject of the action and is so situated that 
the disposition of the action in his absence 
may (i) as a practical matter impair or impede 
his ability to protect that interest or (ii) 
leave any of the persons already parties sub- 
ject to a substantial risk of incurring double, 
multiple, or otherwise inconsistent obligations 
by reason of his claimed interest. If he has 
not been so joined, the court shall order that 
he be made a party. If he should join as a 
plaintiff but refuses to do so, he may be made 
a defendant, or, in a proper Case, an involun- 
tary plaintiff. 


Although the commencement of a civil suit by the United 
States, and perhaps, an appearance, do not waive the an- 


achronistic defense of Sovereign immunity" to unconsent- 
ed counterclaims*, we submit that when the United States 


appears, or is joined involuntarily as a party to a lawsuit, 


^/ United States v. Shaw, 309 U.S. 495 (1940) 


839a 


judgment by the court on an issue involving a Government 


claim should serve as res judicata and not be subject to 


collateral attack. As set forth in the accompanying affi- 
davit, the facts that would be developed at a trial in an 
action commenced by the United States against Schmieder 

if he prevails in this case, would be sukstantially similar 
if not identical to the facts that will be adduced in the 
case at bar. 

The sovereign immunity concept would play little 
if no part in a decision by the court to join the Attorney 
General as a party, and subject matter jurisdiction would 
properly be founded upon 28 U.S.C. §§1331, 136: or 50 U.S.C. 
App. $9. Remedies available would include rev zv under the 
Administrative Procedure Act of the Attorney General's mani- 
fested admiristrative decision to sue Schmieder, injunctive 
relief, including mandamus, and declaratory relief under TA 
Declaratory Judgment Act (28 U.S.C. 552201, 2202). 

We submit that the facts of this case show that 
a "just adjudication" of the controversies between the parties, 
including the Government, warrants the inclusion of the Gov- 


ernment, as a party pursuant to Rule 19(a), Fed.R.Civ.P. 
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POINT II 


SUMMARY JUDGMENT SHOULD BE GRANTED TO 

THE EXTENT THAT ANY CLAIM BY THE GOVERN- 

MENT AGAINST SCHMIEDER IS BARRED BY THE 

PROVISIONS OP 350 U.S.C. APP, $41. 

50 U.S.C. App. 541 provides in relevant part: 

(a) Subject to the provisions of subsection 

(b) hereof [of this section], all rights and 

interests of individuals in estates, trusts, 

insurance policies, annuities, remainders, 
pensions, workmen's compensation and veterans' 

benefits vested under this Act [sections 1-6, 

7-39 and 41-44 of this Appendix] after December 

17, 1941, which have not become payable or de- 

liverable to or have not vested in possession 

in the Attorney General prior to December 31, 

1961, are divested: 

It is clear from the accompanying affidavit, and 
the entire record before this court, that the Government 
now seeks to vest the proceeds of Schmieder's fraud action 
against Dwyer. This was never vested by the Government 
under Vesting Order No. 12528. In no event could the in- — 
terest so vested accrue to Schmieder in possession prior 
to 1967 when Schmieder requested Dwyer to render an ac- 
counting, and the conscience of equity was aroused. At 
best, in 1948, this interest, if any, was an interest not 
vested in possession. 


Even on the Government's assumption that Schmieder 


was vested in interest in the property that was seized, $41 


would clearly require that the property be vested in possession 
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of the alien, and thus vested in possession of the Attorney 
General between 1941 and 1961, before equities of interests 


of any sort were lost permanently to the Government. 


Matter of Brambeer, 63 Misc. 2d 263, 268 (Surrogate's Court, 


New York, 1970). 
Conclusion 


An order should be issued joining the United States 
or the Attorney General as a party to the action; summary 
judgment should be granted to the extent that any claim by 
the Government against Schmieder is barred by the provisions 


of 50 U.S.C. App. $41. 
Respectfully submitted, 


WERNER GALLESKI, ESQ. 
Attorney for Plaintiff 
450 Park Avenue 


New York, New York 10022 


BERG AND DUFFY 
3000 Marcus Avenue 
Lake Success, New York 11040 


dames P. Duffy, III, Esq. 
Thomas A. Illmensee, Esq. 
Of Counsel 
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NOTICE OF CROSS MOTION TO DISMISS COMPLAINT 


STATES DISTRICT COURT 


SOUTI DISTRICT OF NEW YORK 
— JJ. ͤͤͤ (queri qp RE iniri 
KURT IMIEDER, 
69 1v 1939 (WK) 
| Plaintiff, 
| 
à nac = 
l H. HALL IR., as preliminary 
€ itor f ate f 
jj E ‘ÆN I WYEF 
OF CR MOTION 
Defendant 
en s — ————————Á x 
PLEASE TAKE NOTICE that upon the affidavit f John S. 
Martin, Jr., sworn to the lOth day of June, 1975, and all plcad- | 
| 
ing ind prior proceedings herein, the defendant Louis H. Hall, 
| 
{ 
Jr. shall cross-move in the alternative before the Honorable 


Whitman Knapp, United States District Judge, Southern District 


>f New York, United States Courthouse, Foley Square, New York, 


New York, Courtroom No. 10, on the 13th day of June, 1975 at 

| 
| 2:00 p.m. on said date, for an order pursuant to Rules 12 and 19 | 
il | 
| 
| 1) f the Federal Rules of Civil Procedure dismissing the com- | 
i 
| plaint herein for the failure of plaintiff to join the 
| 
| United States or the Attorney General of the United States as an | 
|| | 
j| | 
i indispensable party hereto. | 
| | 
| Date 1: New York, New York 


June 10, 1975 
Yours, etc. 
I TURCHIN & TOPPER 


i 60 East 42nd Street 
New York, New York 10017 


| MARTIN, OBERMAIER & MORVILLO | 
1290 Avenue of the Americas 
New York, New York 10019 
Attorneys for Defendant 
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AFFIDAVIT OF JOHN S, MARTIN JR, IN OPPOSITION TO MOTION AND IN 
SUPPORT OF CROSS MOTION 


UNITED STATES DISTRICT COURT 855a 
| SOUTHERN DISTRICT OF NEW YORK 

e x 

RT 

| KURT SCHMIEDER, 
| 69 Civ. 1939 (wK) 
|| Plaintiff, 
| 
| ^ against - 
| LOUIS H. HALL, JR., as preliminary 
| executor of the Estate of 
| HELEN B. DWYER, 

AFFIDAVIT 

|| Defendant. 
| 
ne x 
| STATE OF NEW YORK ) 
| ; 
ICOUNTY OF NEW YORK ) 


JOHN S. MARTIN, JR., being duly sworn, deposes and says: 


I. I have been retained by Louis H. Hall, Jr., the 
|Executor of the Estate of Helen B. Dwyer, to serve as counscl 
for the defendant in this action, together with the firm of 


| i : eT en i ix 4 , 
Turchin & Topper. I make this affidavit in opposition to plain- 


| tiff Schmieder's motion to join the Attorney General of the 


| . 2 r e 
United States as a party to this action. 


H 
| 


2. Plaintiff now asserts that the Attorney General 


is a necessary party who must be joined pursuant to Rule 19(a) of 


[the Federal Rules of Civil Procedure. It should be noted that 


subdivision (c) of that Rule requires that "a pleading asserting 


a claim for relief shall state the names, if known to the pleader, 


lof any persons" who are necessary parties pursuant to subdivision 


to 


now 


mines t t the Government is an indispensable party, then pursuant 


naming the Attorney 


I - " t t 
| scheduled t f his action, the plaintiff has not filed a 
| | 
| complaint t it General. Thus, even if a complaint 
| 
[were served today, tne : rI nt's time to answer would not 
| | 
| i i s : - ER 3 E r 
| expire until tl late now set for trial. In addition, plaintiff | 
| | 
Il - 13 1 4 r H4 nt ht in 3 nv ^x Fr TT 272 -f 
| has initiated an att: E 1 btain discovery from the United States 
1 " = L| 
| 
H " * n 4 d " — » z 
jand it can be expected that if the Attorney General is joined as 
| | 
[a party, t! t t n dis: ry will ntinue and | 
| | 
| 
i 
[will delay the rt OF ul lal. Since the prompt resolution | 
| 
of this action is important to enable the Execu.or to complete | 
I 
| 
| the a ini ra I he tate, defendant strongly opposes | 
| 
| | 
pem f fort ke the Attorney General party to this 
i} 
|| action because t do will inevitably cause delay. 
i| 
1} 
| t. If the )u1 lisagrees with our position and deter- 


tule 12, the complaint should be dismissed since the complaint 


on 


course, grant 


eave for tl iintiff t fil 2 new complaint, such action 
uld ! required so that there is before the court a complaint 
e claims of the plaintiff as to 
the pr it 1 I I t1 rn 1 I iL. 
E, d nen rays that the motion vəf plaintiff 
| 
fori I j ited States as a party to this action 


uuld be den l I n the ilternative, that an rder should 


J 
A 


JOHN S. MARTIN, JR. 


GOVERNMENT'S MEMORANDUM OF LAW IN OPPOSITION TO PLAINTIFF'S 
847a 
MOT ION 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


— c - — — - — — - — — — - - B — - -X 


KURT SCHMIEDER, 
Plaintiff, 


-against- 69 Civ. 1939 (WK) 
LOUIS H, HALL, JR., as preliminary 
Executor of the Estate of HELEN B, DWYER, 
Defendant, 


- =- . >» — — — - c — E B — — -= c — -X 


MEMORANDUM OF LAW IN OPPOSITION 
TO PLAINTIFF'S MOTION TO JOIN 

THE UNITED STATES OR THE ATTORNEY 
GENERAL AS AN INDISPENSABLE PARTY 
AND IN OPPOSITION TO PLAINTIFF'S 
MOTION FOR SUMMARY JUDGMENT, 


Preliminary Statement 


On May 30, 1975, over six years after commencing this ac- 
tion and one month before the date set for trial, plaintiff de- 
cided that the Government is an indispensable party and moved 
by order to show cause to join the United States or the Attor- 
ney General under F.R. Civ. ^, 19. In addition, although nei- 
ther of the proposed indispensable parties have yet had the 
opportunity to file a claim against plaintiff, and plaintiff 
has submitted no proposed pleadings against the Government, 
plaintiff has moved for summary judgment in his favor in order 
to bar the claim which he thinks the United States will bring 
against him if he prevails in th instant case, The Government 


submits this Memorandum of Law in op; »sition to these motions. 


848a 


BACKGROUND FACTS 


As a result of a discussion and subsequent corras- 
pondence between James P. Duffy, III and Assistant Attorney 
General Irving Jaffe in May, 1974, the United States learned 
of the pendency of this action and was informed that the Court 
wished an expression from the Government of its interest in 
the outcome of this action. Mr. Jaffe communicated the views 
of the Department of Justice to the Court in a letter dated 
June 28, 1374. Thereafter, on March 11, 1975, the United 
States appeared pursuant to 28 U.S.C. §5 7 and filed a Sug- 
gestion of Interest in order to make its views formally on 
the record. The thrust of said Suggestion of Interest was 
that the proper application of the Trading With the Enemy Act 
and of the principles of equity required that defencant should 
prevail in this action. However, the Affidavit of Assistant 
Attorney General Jaffa specifically reserved to the United 
States, the right to protect the integrity of the administra- 
tion of the Trading With the Fnemy Act by proceeding in a sep- 
arate action against plain:iff if he should recover any part 


of the property in issue in this suit. 
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There are several reasons why the United States chose 
merely to appear and file a Suggestion of Interest rather than to 
intervene as a party in this action. First, the Government's 
primary interest in this suit is not monetary but rather to uphold 
he policies embodied in the Trading With the Enemy Act, which in 
the Government's view require that plaintiff be held to have lost 
all interest in the property in question as a result of the 
Vesting Order. Second, the claims of the Unite: States against 
plaintiff are contingent upon plaintiff's success in this suit, and 
such "unmatured" counterclaims may not be asserted under the Federal 
Rules of Civil Procedure. See Stahl v. Ohio River Co., 424 F.2d 52 
(3d Cir. 1970), Marcus v. Marcoux, 4l F.R.D. 332 (D.R.I. 1967); 
v. Quigan, 5 F.R.D. 34 (E.D.N.Y. 1945). 

Third, even if such a contingent counterclaim could be 
asserted by the United States, the factual allegations and legal 
reasoning underlying it would not be completely clear until plaintiff's 


" 


suit against defendant was resolved, r example, the nature of the 
Government's claim, and índeed the identity of the party against whom 
it is asserted, may depend on whether the Court finds that there 


was fraud in the procurement of Mr. Schnieder's "Affirmation 


in Lieu of Oath" 1 1948 If the Court so finds, the Government 
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may have grounds for setting aside its settlement with Mrs. 
Dwyer and therefore for proceeding against her estate in- 
stead of or in addition to Mr. Schmieder. Thus, until the 
present action has been decided, the Covernment 1s not in a 
position to frame its pleadings properly much less to plan and 
conduct discovery. 

Finally, the Government was and continues to be 
concerred that its entry as a party to this action would 
serve to delay the resolution of an already ancient litigation 
and would unnecessarily complicate a case whose description al- 
ready sounds like the product of a Dickensenn™imagination. 

This concern appears fully justified by the fact that even 
thouph the Covernment is nor a party, it was served by plaintiff 
with a "cross-claim" and a cet of interropatories and a request 
for the production of documents that raíse a variety of new and, 
in the Government's view, irrelevant factual questions. The 
Government's decision not to intervene was based in significant 
part on the desire not to provide a pretext for such delaying 
tactics., 

The above-mentioned policy ecnsidsrations are pre- 
sented as background to che Government's decision not to inter- 
vene as a party to this litigation. Plaintiff's present motion 
to join the Government obviouslv raises legal issues of a some- 
what different order to which the remainder of this Memorandum 


will be devoted. 


FPS:1s 

75-0805 85la 
ARGUMENT 
POINT I 


NEITHER THE UNITED STATES NOK THE 
ATTORNEY GENERAL IS AN INDISPENSABLE 
PARTY TO THIS ACTION. 


In moving for an order joining the United States or the 
Attorney General as a pa. cy to this action, plaintiff seeks to have 
resolved at this time, all claims relating to the property in question 
and to avoid the necessity of further litigation concerning this matter. 
The Government is mindful of the public interest in judicial economy 
and recognizes that par: of the purpose of F.R. Civ. P. 19 is to 
further that interest. See Advisory Committee Note to 1966 Amendment 
to Rule 19, 39 F. R. D. 89, 9] However, by its terms, Rule 19 (a) (1) 
calls for joinder of a party if "in his absence complete relief cannot 
be accorded among those already parties." (emphasis added) Plaintifi's 
suit is not. to quiet title, but rather one to impress a constructive 
trust upon certain property in the estate of Helen B. Dwyer and to 
have an accounting and payment to him of the funds therein. He Seeks, 
in other words, a judgment as to his rights to said property vis-a-vis 
the estate. There is nothing in the absence of the United States as 
a party which prevents plaintiff from obtaining complete relief as 
against defendant. Moreover, this is not a Situation where the 
Government has an independent and definite claim to the property in 
question which will necessarily be asserted at some future time. 
As already noted, the claim of the United States is contingent upon 
Plaintiff prevailing in his action and the nature of that claim may 


depend on the Court's findings of facts herein. In circumstances 


NER id 
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such a8 this one where the absent party's claim has not yet matured 
the joinder of that party is not required by Rule 19(a) (1). 
Plaintiff also argues that the United States or the Attorney 

General is an indispensable party under the criteria set forth in 

Rule 19(a)(2). Plaintiff contends that the disposition of the action 

in their absence may impair the Government's ability to protect its 

interest, because it will not be a party to the accounting. Plaintiff 

further claims that because of the possibility of a later suit against 

him by the Government, he will be subject to multiple liability. 

Both of these arguments are without merit. While the Government 

appreciates plaintiff's solicitude for its interests, the United 

States is confident of its ability to protect them without its joinder 

as a party. Where the United States denies that its joinder is necessary, 
plaintiff hardly has standing to assert the Government's íir-ere:ste W 
as a reason for joining it. Furthermore, although plaintiff way be 
sued by the Government if he prevails in this action, that fact alone 
does not create a "substantial risk" that plaintiff will incur "double, 
multiple, or otherwise inconsistent obligations by reason of 
Government's] claimed interest." F.R, Civ. P. 19(a)(2)(11). On the 
contrary, a suit by the Government against plaintiff would be for the 
purpose of determining the respective rights of plaintiff and the 
Government to the funds vpon which this Court had impressed a 
constructive trust. It is difficult to imagine how such a suit could 


subject plaintiff to inconsistent obligations. 
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Finally, even if the United States and the Attorney 
General were indispensable parties to this action, plaintiff 
should not be heard to complain, because the Lesponsibility 
for their absence rests entirely with him. Plaintiff had 
six years to amend his complaint to join the United States 
as a party if he had chosen to do so. As will be demonstrated 
below, a claim against the Government would in any event be 
barred by sovereign immunity. However, compulsory joinder 
is an exception to the general practice of giving the plaintiff 
the right to decide who shall be parties to a law suit, see 
Wright & Miller, Federal Practice and Procedure: Civil 
§1602(1972), and where plaintiff has falled to exercise that 
right, he should not be permitted to seek the benefit of the 
provisions of Rule 19. 
POINT II 

THE JOINDER OF TEZ UNT” 'D 

STATES OR THE ATTORNE. GENERAL 

IS NOT FFASIBIE BECAUSE OF THY 

DOCTRINE OF SOVEREIGN TINNMITY. 

Plaintiff's purpose in seeking to join the United 

States or the Attorney General as a party seems to be to 
obtain a judgment that any interest in the property in 


question which he obtains as a result of the main action is 


85ha 
free of any claiy by the Government .* Vhile plaintiff may 
find the doctrine of sovereipn famunicy "anachronistic," 
(see Memorandum of Law, p. 2), 1t 1s nevertheless still pood 
law thet a claim against the United States cannot be maintainsd 
without {ts consent. 

Plaintiff's surgestion that the bar of sovereign 
imcunity can be avoided by joining the Attorney General 
rather than the United States is frivolous. The seneral 
rule is that relief soupht nominally apainst an officer is 
in fact acainst the sovereiepn if it would operato against 
the latter. See State of Hawaii v. Gordon, 373 U.S. 57 
(1963); Malone v. Bowdoin, 369 U.S. 643 (1962); Larson v. 
Domestic & Foreien Corp., 337 U.S. 682 (1649), Plaintiff's 
claim against the Attorney Ceneral ig quite clearly one 
age Inst the Sovereign. Not only would the Attorney General 
be acting within his official Capacity if he were later to 
bring suit against Plaintiff, but the interest which he 
would be asserting in the property in question is that of 


the United States. Thus, if the Attorney Cenergl alone were 


*It 1s rather diffioult to determine Just what the nature of 
Plaintiff's claim against the Government 1s, since he does 
not include a Proposed pleading along with his motion papers. 
Indeed, plaintiff never even specifies whether he thinks 

that the Covernuent should be joined as a party-plairti*f or 

& party-defendant. However, in view of the relief he seems 

co be seeking syainst the Government and of the current 
absence of any claim by tbh- Govermnent against defendant, 

the Unfted States or the attorney Ceneral rust be considered 
48 potential defendants for che purposes of plaintiff's 
motion. The defense of sovereign immunity would be equally 
valid with respect to plaintiff's claim against the Government 
in either case. See United States v. Shaw, 309 U.S, 495 
(1940), 


-g 
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joined, the United States would become an indispensable 
party end in its absence, the case would have to be dismissed. 


See Mine Safety Appliance Cov. Forrestal, 326 U.S. 371 


(1945); American Guaranty Corp.v. Burton, 380 F.?d 789 (let 
Cir. 1967); Ward v. Humble 011 Refining Co., 321 F.2d 775 
(5th Cir. 1963); Trueman Fertilizer Co. v. Larson, 196 F.2d 


910 (5th Cir. 1952). 


Plaintiff's attempt to join either the United 
States or the Attorney General is therefore barred by sovereign 
immunity unless the United States has consented to such 
suit. Although plaintiff makes no argument that there has 
been such consent, he points to three statutory grounds for | 
relief against the Government which, if applicable, would 
constitute a waiver of sovereign immunity. ione of them, 
however, provide plaintiff with a cause of action against 
the Government under the facts of this case. 


First, plaintiff cites 50 U.S.C. App. §9 as a 


basis for his claim against the Attorney Ceneral. lowever, 
plaintiff was an alien enemy during World War II and remains 

such with respect to the property vested in 1948 See Swiss 

Ins. Co. v. Miller, 267 U.S. 42, 45 (1925); Bank voor Handel 

en Scheepvaart, I V. v. Kennedy, 288 F.2d 375 (D.C. Cir.), 

cert. denied, 366 U.S. 962 (1961). Furthermore, 50 U. S. C. 

App. §9 is not applicable to plaintiff's present claim, 

since the property in which he asserts an interest is not 

being held by the Attorney General (as successor to the 


Alien Property Custodian) or by the Treasurer of the United 


States. 
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Second, plaintiff cites 23 U.S.C. §1361 and mandamus 
as possible grounds for relief. Suits in the nature of 
mandamus to prevent a federal official from acting outside 
the scope of his authority are exceptions to the doctrine 
barring unconsented suits against the United States. See 
Beale v. Blount, 461 F.2d 1133, 137 (2d Cir. 1972); Toilet 
Goods Association v. Gardner, 360 F.2d 677 683 n.6 (2d 
Cir. 1966). However, plaintiff does land can not allese that 
a decision by the Attorney General to tring suit against 
plaintiff 1f he should prevail in this action is outside the 
scope of the Attorney General's powers. Such a claim would 
be preposterous, for while plaintiff may dispute the legal 
merits of any interest which the United States may assert as 
to the property in question, he kas no basis for chslienpirz 
the authority of the Government to assert it. 

Third, plaintiff contends that he may seek Judícial 
review under the Administrative Procedure Act "of the Attorney 
General's manifested administrative decision to sue Schmieder." 
Memorandum of Law, p. 3. The APA has been held to constitute 
a waiver of sovereign imunity to those claims which come 
within its scope. Kletschka v. Driver, 411 F.2d 436, 445 
(2d Cir. 1965). However, the judicial review Provisions of 
the APA are clearly inapplicable to any claim Ly plaintiff 
against the Covernment. To begin with, there has not yet 
occurred any agency action or decision which a court could 


review and which plaintiff can maintain caused hin any 


-10- 
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injury. See 5 U.S.C. §§702 and 704. The Government's Suggestion of 
Interest merely reserves the right of the United States to bring a suit 
against plaintiff 1f he should prevail in the ínstant action. Thus, 
plaintiff lacks standing under the "injury in fact" test, see Associated 
Data Processing Service v. Camp, 397 U.S. 150 (1970), and any challenge 
to the Government's decision to sue is premature. See Point III belov. 
In addition, unless malicious or discriminatory, any future decision to 
sue plaintiff 1s surely unreviewable as an exercise of prosecutorial: 
discretion. See Confíscation Cases, 74 U.S. (7 Wall.) 454 (1869); 
Inmates of Attica Correctional Facility v. Rockefeller, 477 F.2d 375 (2d 
Cir. 1973). In any event, plaintiff's suggested claim is not really for 
a review of a decision of the Attorney General. Rather, it is for a 
declaratory judgment as to the interest of the United States in the 
property which is the subject of this lawsuit, and the Declaratory 
Judgment Act does not constitute a waiver of sovereign immunity. 
Balistieri v. United States, 303 F.2d 617 (7th Cir. 1962); Anderson v. 
United States, 229 F.2d 675 (Sth Cir. 1956), Brownell v. Ketcham, 211 
F.2d 121 (9th Cir. 1954); Zito v. Tesoriero, 239 F.Supp. 354 (E.D.N.Y. 
1965). 

Finally, plaintiff seems to suggest that the Government has 
waived its sovereign Immunity when it appeared and filed its Suggestion 
of Interest, and that the Court may now adjudicate its alleged claim 
against plaintiff even if plaintiff's "counterclaim" against the Govern- 
ment 1s barred. This p-oposition is absurd. There is no authority for 
the contention that an appearance by the United States pursuant to 28 


U.S.C. $517 constitutes a waiver of Sovereign immunity. 


211 * 
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The Government "appeared" in this action pursuart to a 
request by the Court to make known its views concerning a 
case in whích the Governzent's interest in the integrity of 
the Trading with the Enemy Act was involved. The United 
States did not thereby intervene as a party nor did it file 
any "claim" against plaintiff. At the moment neither the 
Governzent nor any "claim" by it is before this Court; 1f 
they were, there would be no need for plaintiff's conpulsory 
Joinder motion. Thus, unless plaintiff can assert an independent 
action of his own against the United States to which the 
United States has consented, there is nc means by which the 
Government can be compelled to join this action. Tt may 
well be, es plaintiff seems to indicate, thet his proposed 
claim against the United States is no more than an affirmative 
defense to che anticipated suit by the United States against 
plaintiff. But the United States has not yet coomenced such 
a suit, and plaintiff's attempt to have the Court adjudicate 
this non-existent controversy must surely fail. 
POINT IIT 
THE JOINDER OF THE UNITED STATES 
OR THE ATTORNEY GENTRAL IS NOT 


FEASIBLE BECAUST. OF LACK OF 
SUBJECT MATTER JURISDICTION —— 


iven if plaintiff's attempt to join the United 


States or the Attorney Gereral were not barred by sovereign 
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immunity, there would be no subject matter jurisdiction over a 
claim by plaintiff against the United States. As noted above, 
neither 50 U.S.C. App. $9, nor 28 U.S.C. $1361 (mandarus), nor 
the APA provide a basis for relief against the Government in 
this situation, and it is questionable ín any case whether the 
APA mar serve as an independent basis of federal jurisdiction. 
See Aguayo v. Richardson, 473 F.2d 1090, 1101-02 (2d Cir. 1973). 
The only other basis of jurisdiction alleged by plaintiff is 
28 U.S.C. $1331. However, plaintiff fails to demonstrate that 
the value .f the Dwyer estate is more than $10,000 or that his 
proposed claim against the Government arises under federal law. 
Although plaintiff's claim arairst both defendant and the 
Covernment requires a deternination of the effect of a 
vesting order under the Tradine With The Fnemy Act, the leral 
right which he asserts and the remedy he seeks -- to impress 
a constructive trust, with plaintiff as sole beneficiary, on 
property of which he was allegedly defrauded -- nre derived 
from state law. Thus, there is no basis for federal 
jurisdiction over plaintiff's claim against the United States. 
See generally Wright, The Law of Federal Courts 517 (2d ed. 


1979). 


ois 
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Federal jurisdiction over plaintiff's proposed 


claim against the Government is lacking not only because of 
the absence of a specific statutory grant, but also because 
there is presently no case or controversy between plaintiff 
and the Covernment. Plaintiff ts seeking a judement to 
forestall the possible assertion by the Covernment at some 
future date of an interest in property that has not yet been 
determined to belong to plaintiff. It is difficult to 
imagine a situation less ripe for judicial review. See Boyle 
v. Landry, 401 ..S. 77 (1971); Poe v. Ullman, 367 U.S. 497 
(1961); International Longshoremen's Local 37 v. Boyd, 347 
U. 8. 222 (1954). 

POINT IV. 


ANY POTENTIAL PREJUDICE TO TRF 
PARTIES AS A RESULT OF Tur 
GOVERNVENT'S ABSFNCE MAY RY 
AVOIDED BY PROTECTIVE PROVISIONS 
IN THE JUDC'ENT. 


— — 


Rule 19(b) provides as follows: 


"If a person as described in aub- 
division (2) (1)-(2) hereof can- 

not be nade a party, the court shall 
determine whether in equity and good 
conscience the action should 

proceed among the parties before it, 
or should be dismissed, the absent 
person being thus regerded as 
indispensable. The factors to 

be considered by the court include: 
first, to what extent a Judmmient 
rendered in the person's absence 


«ths 
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might be prejudicial to him or 


those already partíes; second, 

the extent to which, by protective 

provisions in the judgment, by the 

Shaping of relief, or other measures, 

the prejudice can be lessened or 

avoided; third, whether a judgment 

rendered in the person's absence will 

be adequate: fourth, whether the 

plaintiff will have an ad^quate 

remedy if the action is dı missed for 

nonjoinder." 
Thus, if the Cov-t should agree with plaintiff that the 
Government should be joined under the provisions of Rule 
19(a), but agrees with the Government that such joinder 
is not feasible because of sovereign immunity and lack 
of subject matter jurisdiction, the Court must determine 
if and how the action should proceed, The Government 
submits that in that circumstance dismissal would not 
be warranted for two reasons. First, plaintiff would 
have no adequate remedy if the action is dismissed for 
nonjoinder, since there is no way for plaintiff to cure 
his nonjoinder of the Government; the bar of severe ien 
immunity and lack of subject matter juriediction would 
apply to any action which he attempted to bring arainst 
the Government, and the Government has no basis for 


bringing ite suit until plaintiff prevails against 


defendant. 


Rates 
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Second, any prejidice to the existing parties 
can be avoided by the propor shaping of the relief in 
this action. In Hudson v. Newell, 172 F.2d 848, 
modified on othergrounds, 1,4 F.2d 546 (5th Cir. 1949), 
plaintiff sought a declaration of title to land and oil 
contained therein, but had not and could not join all 
adverse claím^nts whose rights might be affected. The 
Court concluded that it could not grant complete relief 
but retained the action in order to determine the rights 
in the land among the parties who were before it. In a similar 
way, the Court should proceed with this actior and if it holds 
in favor of plaintiff, its judgment should include a prote tive 
provision tlıat the trust impressed upon the property of the 
Dwyer estate is subject to any claims against it by the 
Government based on the Government's demonstration of a 
superior right to the proceeds of said trust to that of 
plaintiff. 
POINT V 


PL’TNTIFF'S MOTICN FOR SUMMARY 
JUL ENT IS PREMATURF, 


It is not clear whether plaintiff's motion for 
summary judgment is directed toward the claim he thinks he 
has against the Government or the claim which plairtiff 
anticipates the Government will bring against him. In 


either case, it is premature, for no such claims have been 


site 


‘FPS:bj 
75-0305 


B63a 


filed, The argunents contained in plaintiff's papers are 
founded on his assumptions as to the basis for the contingent 
and hypothetical claim of the United States to the property in 
question. Not surprisingly, plaínti/^ has therefore 
mischaracterized the possible legal bases for sone future 
claim by the Government and has meinte preted and misapplied 
the provisions of 50 U.S.C. App. 541. Until the United States 
commences an action against plaintiff or is joined as a party 
to thís suit and supplemental pleadings are filed concerning 
the interest of the United States to the property in 

question, there is no claim before the Court upon 

which summary judgment can be granted. Thus the 

Covernnent will reserve for the appropriate tine, its 

rebuttal to plaintiff's rontention that any claim by the 
Government is barred by the provisions of 50 U.8.C. 

App. $41. 

For the foregoing reasons, plaintiff's motions for 
compulsory joinder of the United States or the Attorney 
General and for summary judgment should be denied, and this 
case should proceed to trial without further delay. 


Dated: !ew York, New York | 


June 11, 1975 | 


FPS:bj 


75-0605 B6ha 


Respectfully submitted, 
PAUL J. CURRAI! 


United States Attorney for the 
Southern District of Mew York 


FREDERICK P. SCHAFFFR 
Assistant United States Attorney 


OF Counsel- 
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 

KURT SCHMIEDER, 

PLaintiff, AFFIDAVIT OF 
JAMES P. DUFFY, III 
-against IN REPLY 
LOUIS H. HALL, JR., as 69 Civ. 1939 (WK) 


Preliminary Execvtor of che 
Estate of Helen B. Dwyer, 


Defendant. 


STATE OF NEW YORK) 
(ss.: 
COUNTY OF NASSAU ) 

JAMES P. DUFFY, III, being duly sworn, says that: 

I am one of the attorneys for plaintiff, and I 
make this affidavit to Clear up certain factual matters that 
&re incorrectly stated in the Government's papers. 

In both Deputy Assistant Attorney General Jaffe's 
affidavit filed in Connection with the Government's suggest- 
ion of interest and the Government's memorandum Submitted in 
opposition to our current order to show cause, the Govern- 
ment makes the statement that the first time it became aware 
of these proceediras v "hen I met with Deputy Assistant 
Attorney General Jaffe ec his office in Washington, D. C., 


c out May 1974. 
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As the prior record of this proceeding will clearly 


that meeting occurred on May 14, 1973, and not a year 


, aS the Government suggests. In addition, one of 


defendant's former attorneys, Richard Owen, had advised me 


that he had sent the Government copies of all then current 


pleadings in this action sometime in late 1970 or in early 


1971. These papers were in the Government's file at the 


ime of my meeting with Mr. 


Jaffe, and one of Mr. Jaffe's 


assistants, whose name I recall to be John R. Franklin (who 


Was also present at the meeting), was most certainly aware 


of them and had been aware of them for some considerable 


period of time. 


Contrary to the impression that the Government 


creates, it nas been aware of this litigation since at least 


1971 and has had copies of significan: pleadings since that 


time. The problems, if any, that exist in connection with 


the clarificat.on of the Government's status do not grow, 


therefore, out of plaintiff's efforts to clarify that status, 


but rather, they grow out of the Government's inaction and 


failure to take those steps that it now apparently deems 


necessary to protect its alleged interests.* 


*In this regard, the Court should note that, in 
NO ber 1974, Mr. Jaffe wrote that the Government would 


shc cly intervene in this action, but it did nothing until 
March 1975. 


[o] 
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Even if Mr. Jaffe is not mistaken about his first 
knowledge of this action, it still took the Government ap- 
proximately ten months from March 1974 to assert an interest. 
In actual fact, my meeting with Mr. Jaffe occurred twelve 
months prior to his recollection of it; accordingly, it took 
the Department of Justice Some twenty-two months to conclude 
that the Government had an interest and take steps to protect 
that interest. An examination of the Government's files 
will clearly show, however, that the Government had knowl- 
edge of this action for approximately five years and did 
nothing to protect its alleged interests. 

It was not incumbent upon plaintiff to solicit the 
Government's entry into this case; rather, it has been plain- 
tiff's position throughout that the Government has no interest. 
This was defendant's position, and, despite Mr. Owen's efforts 
to involve the Government as noted above, the Government de- 
clined, until recently, to act to protect its alleged interest. 
The defendant never took definitive steps to resolve this 
issue. Neither the Government nor defende it should be heard 
to complain, *herefore, about the consequences that flow from 
this inaction. 

If the Government felt that it had such a pressing 
interest in the outcome of this matter, it had ample oppor- 


tunity and authority to assert its interests well in advance 


2 
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of the trial. Now that tne Government has, on the eve of 
trial, determined that it has a Substantial interest in the 
outcome of this matter and the right to obtain any benefits 
that might flow to plaintiff should he Succeed in this 
action, it should not be heard to complain that the proper 
clarification of its Status and the resolution of its interest 
will delay the trial of this matter. Plaintiff seeks no 
delay and is, in fact, 88 years old and very much desirous 
Of seeing this matter resolved during his lifetime so that 
he may enjoy some of the benefits for which he has fought so 
long and hard.* 

The Government's insistance that its claim is a 
"contingent" claim cannot be supported in fact or in law. 
Whether or not plaintiff recovers will in no way change the 
existence or non-existence of the facts upon which the 
Government must necessarily rely in order to succeed. If 
the Government's contention is that it is unable to prove 
those facts, that does not make its claim contingent; it 
merely makes its case weak. If the Government is unwilling 
to seek to prove those facts, it should be barred on equit- 
able principles from delaying further with the prosecution 


of its claim. 


*The Government has already informed plaintiff's 
attorneys that it will appeal any adverse decisions. The 
interests of justice require that plaintiff know exactly 
when and wnat it is that the Government intends to appeal 
ratner than wait until defendant has exhausted its remedies 
before the Government takes over. 


un 
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In any event, if the Government is now Saying 
it is incapable of proving a claim, then plaintiff mast 
vail in his contention that the Government has no claim 
against him. If the Government feels it has a provable claim, 
then justice requires that the Government issert it in this 
Proceeding as part of its appearance in this action and the 


filing of its suggestion of interest. 


forts 
k eee. 


Sworn to before me this 


18th day of June, 1975. 


, I E 
" a ag r j 7 / 
No t TER P. 4al A 
BEATRICE 


M. KARLES 
Notar» Public, State oj New York 

No. 30-2036600 à 
ed in Namsu County 


Term Expires Marob 30, 19 FF 
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Argument 


PLAINTIFF'S MOTION SHOULD BE GRANTED 
N ITS ENTIRETY 


The Government, in its opposition papers, maintains 
that plaintiff has "delayed" for six years the joinder, or 
attempted joinder, of the United States or the Attorney General 
as a party to the ection, and further, that plaintiff seeks to 
delay the trial of this action. These contentions are incorrect, 
since it was the United States, by appearing in the action and 
filing a suggestion of interest in March 1975 (several yez. j 
after it was aware of the pendency of the case,, that precipitated 
plaintiff's motion. Schmieder stands rea , to oroceed to trial 
on the schedulcd trial dated, June 30, 1975, ar has issued sub- 
poenas for that purpose. 

The Government's position, in electing to "appear" but 
not be a "party", boils down to one premise: ii desires to wait 
and see what facts are developed at the trial. Apparently, there 
is now a possibility that the United States may sue defendant 
Hall, and endeavor to set aside its settlement with Helen B. Dwyer, 
as well as suing Schmieder ii he prevails in the action. Therefore, 
the necessity of a Rule 19 order of joinder is even more apparent. 
The Government's characterization of its possible claims as "con- 
tingent" is inaccurate. All the operative facts of the case 
exist now, and will not change simply because a trial will commenc 


on June 30th. 


e? 
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ie Government's proposed defense of Sovereign immu- 
nity, with respect to a suit not seeking money damages, against 
the United States, or an officer thereof, including the Attorney 
General, no longer has vitality and the holdings of the cases 
cited in the opposition Pape have been eroded by a plethora of 


decisions permitting suits against the Government. See K. Davis, 


Administrative Law Treatise (1970 Supp.) §§27.00-27.10. Further, 


plaintiff does not contend that the Declaratory Judgment Act serves 
as a waiver of sovereign immunity, but its use as a remedy against 
the Government, as well as any other party is well established. 

See 6A Moore's Federal Practice 1157.11-57.21. While the Govern- 
ment states that there are no precedents holding that an appearance 
pursuant to 28 U.S.C. $517 waives sovereign immunity, it fails 

to cite any cases which indicate that an appearance under the 
section does not constitute such a waiver. It is interesting to 
note that in most of the recent reported decisions contruing 

8517, the Government was a party to the action. 

The Government's contention that the court would lack 
subject matter jurisdiction over the United States is clearly 
incorrect. Subject matter jurisdiction in an action against 
the Attorney General or *he United States could be founded upon 
a federal question, diversity or mandamus basis (28 U.S.C. $81331, 
1332, 1361). Venue could be properly laid in the Southern 


District of New York pursuant to the provisions of 28 U.S.C. $1391. 


872a 


Plaintiff seeks nothing more than a ceclaration by 


this court that the Government has no valid claim against 


Schmieder, under the framework of the Trading with the Enemy 


Act, or under any other theory of liability. 


In order to 


Properly adjudicate the issue of Schmieder's proposed liability 


(as articulated in the Suggestion of interest filed with the 


court), it is necessary that 


the United States or the Attorney 


General be a party and have an Opportunity to offer evidence 


and cross-examine. At the court's direction, plaintiff would 


file a supplemental complaint requesting a declaratory judo- 


ment concerning Schmieder's alleged liability to the United 


States. In the alternative, 


suggestion of interest could 


pleading stating the Government's "contingent" claim. 


lieve the latter alternative 
ment is permitted 60 days to 
(Rule 12(a), Fed R. Civ FM, 


trial scheduled for June 30, 


the affidavit accompanying the 
be treated by the court as a 

We be- 
1S preferable, since the Govern- 
answer a supplemental complaint 
which in turn, would delay the 


1975. A formal "response" to the 


Suggestion of interest has already been filed by plaintiff. 


should be granted in its entiruty. 


WERNER GALLESKI, ESQ. 
Attorney for Plaintiff 
450 Park Avenue 

New York, New York 10022 


BERG AND DUFFY 
3000 Marcus Avenue 
Lake Success, New York 11040 


James P. Duffy, III 
Thomas A. Illmensee 
of Counsel 
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ENDORSED ORDER OF KNAPP, D.J. ENTERED JUNE 23, 1975 ON MOTION 
DATED JUNE 3, 1975 DENYING MOTION TO JOIN GOVERNMENT 
AND FOR SUMMARY JUDGMENT 


Motion to join the Government as indispensable party is 
denied. Motion for summary judament against the Government 
is denied, 

Cory of order unobtainable, but entered June 23, 1975 


pursuant to Docket Sheets, 
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ENDORSED ORDER OF KNAPP, D,J, ENTERED JUNE 23, 1975 ON MOTION 
DATED JUNE 12, 1975 DENYING MOTION TO DISMISS 


Motion to dicmiss complaint for failure to join an in- 
dispensable party is denied, 
Copy of order unobtainabie but entered June 23, 1975 


pursuant to Docket Sheet, 


—————— 


— ——9 
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J^ KNAPP, D.J. M TELS UU 


This six year old diversity action was tried without & 
J jury on June 30 an. / 4 Of this year. Plaintiff Kurt Schmieder, 


‘A a citizen of the Federal Republic of Germany, seeks to impress a 


[ LI 


2 constructive trust upon certain property of the estate of the late 
Helen B. Dwyer. The defendant Louis Hall, Jr., an attorney, is the 
x executor and a principal beneficiary of the Dw’ estate. 
5 
V In essence, the plaintiff claims that there was a gentlemen's 
à 
> agreement to return to him at some future time certain property which 
t ws transferred unconditionally and absolutely to Mrs. Dwyer in 1938. 
à Plaintiff alleges that he was defrauded by Mrs. "wyer who, he maintains, 
2 was acting on behalf of Louis Hall, Sr., the father of the present 
; 
d defendant, and the attorney who drafted all of the relevant documents 
relating to tue transter of the property. 
; The defendant, who is being sued in his capacity as executor 
k of the Dwyer estate, vigorously denies the plaintiff's allegations. He 
contends that there were no such gentlemen's agreement, and that the 
gift to Mrs. Dwyer was, in fa t, unconditional and absolute. Further- 
more, the defendant claims that any interest that plaintiff may have 
had in the proporty was cut off in 1948 when his property was vested 
by the Alien Pr perty Custodian pursuant to the Trading with the Enemy 
Act, $0 S.C D. Sl et seq 
| 3 
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After carefully considering all the testimony, depositions 


and documents submitted in this case, we find for the defendant on 


g 


both the above grounds, and, accordingly, dismiss the plaintiff's 


> ackground 


The crucial events in this „ather unique litigation 
occurred almost forty years ago, in 1938, when Helen Dwyer became 
the recipient of an “irrevocable and unconditional” gift of property, 
the beneficial owner cf which had been plaintiff Kurt Schmieder. 
Moreover, in order to fully understand these events it is necessary 


to discuss occurrences « h date back as far as World War I. Not 


surprisingly, with the exception of Schmieder, the principal pro- 


tagonists in thi Jispute - Louis Hall, Sr., William Graupner, and 


w 
- 
- 
2 
N 
u 
D 

D 
. 
. 


Helen 


Dwyer - are 


During World War I, property owned oy Schnieder's father 


was seized by the United States Governmeat pursuant to the Trading 


with the Enemy t 50 U.S.C. App. $1 et seq. In 1928, as his fathe 

sole heir, Schmieder received the return of an amount equal to eighty 

percent of the value of the property seized. Shortly thereafter, 

Schmiedor devised a scheme to evade legitimate German property taxes 
2/ 

on the money thus returned to him. The evidence indicates that he 

divide! the returned property into two funds. The larger fund was no 


while the smaller fund was 


Cc 


er 


\ ” 
^ 
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In the early 1930s, this unreported account was transferred into the 
4/ 
name Of Schmieder's sister-in-law, Jenny Bochmann, a resident of 
Thus, the situation stood in 1934 when the Naxis came 


into power. The relevance to this lawsuit of tha' his 'orical event 


s that the Nazi regime enacted increasingly severe penalties - 
cuiminating in the possible sentence of death - for those who concealed 
5 / 
property abroad. This factor led Mrs. Bochmann (who had a son living 


in Germany) and Schmieder to take a series of steps in order to dis- 


In 1935, 


assc ciate themselves from the unreported funds. Schmieder 


met uis Hall, Sr., who was then vacationing in Germany. The meeting 
took place at the house of a mutual acquaintance, William Graupner. 


There, Schmieder asked Hall certain general questions concerning the 


formation of a corporation to hold securities in the United States, and 
6/ 
the tax consequences of establishing such a corporation. Hall, Sr. 
was a Ser r rtner in the New York law firm of Putney, Two Y & 
* 

Hall, the firm that had previously represented the corporation owned by 
plai ££" t I 1 been the original source of plaintiff's 
Amer 

In tho fall of 1936, Graupne- returned to the United States 
ar o! r that ! law firm should draw up the necessary paper 
to es* bog | holding corporation for a woman named Jenny 


"WU e 
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Bochmann. Acting pursuant to these directions, Hall Sr. supervised 
the PIERRE of Stoneleigh Corporation. All the shares of Stoneleigh 
were issued to Mrs. Bochmann in consideration for the transfer to the 
Corporation of the assets in Mrs. Bochmann's name which had been in an 
EEE at the New York Trust Company. Herman Graupner, William 
Graupner's son, was named President of Stoneleigh. Louis Hall, Jr., 
then an associate in his father's firm, helped draft the papers 


creating Stoneleigh. 


In. April, 1937 William Graupner received a letter from 
Jenny Bochmann Stating that she no longer wanted her name used for 
Stoneleigh and that she wanted to sever all connections with the 

7/ 
corporation. Graupner discussed the matter with Hall, Sr., who 
indicated that there was no way that the Property could be held in 
the United States with the names of the true owners concealed. Hall 


advised that since Mrs. Bochmann wished to divest herself of all 


interest in the Property, and since Schmieder himself could not take 


8/ 
the property back to Germany, the only solution would be togive 
9/ 
the assets of Stoneleigh away. 
William Graupner returned to Germany in the summer of 


1937 and told Schmieder what Hall had said. Schmieder was hesitant 
at first. but by the fall of 1937, he decided to take Hall's advice. 
He notified Graupner of his decision, explaining that since they had 


last spoken he had been called in by the German autho: ties to make 
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a report concerning his foreign holdings. According to Graupner, 

it was expressly stated to Schmieder that the gift must be absolute, 
11/ 

with "no.strings attached." Schmieder supposedly agreed, and told 

Graupner that he and Hall shculd take care of all the necessary arrange 

ments, including the choice of a donee. At the time of this dis- 

cussion, Schmieder gave Graupner a slip of paper upon which he wrote 

in German: "I am in agreement with the arrangenent which we have 


12/ 
discussed for my sister-in-law." 


Upon Grupner's return from Europe, he and Hall began to 


take the necessary steps to dispose of the Stoneleigh Corporation 
assets. After discussing the possibility of making either of their 
respective sons the recipient of the gift, they decided that the 
property; should be civen to Yelen Dwyer, then Hall Sr.'s personal 
secretary. The n.cessa.y papers were drag ted by the eider hall, 
finally 

forwarded to Switzerland, and/signed and retumedby Mrs. Bochmann. 
Among the papers pursuant to which the gift was made was a letter 
dated March 15, 1938, from Mra Bochmann to Mrs. Dwyer which stated: 

"I am the owner of the outstanding stock of 

Stoneleigh Corporation . . . . I wish to 

make an absolute gift to you cf both my 

stock in the said corporation and of my 

claims for advances against it 5137 


The value of the Stonelcigh stock at the time was approximately 


$120,005. 


8815 MAS 
Helen nanan had been the elder Hall's secretary 811.2 
1929. Born in 1895, she was orphaned at the age of three and from | 
1898 to 1914 lived with her aunt and uncle. During the First World | 
War, she married a man who was in the Navy. Tragically, however, | 
early in the 1920s her husband was committed to a mental institution, : 


run by the Veternas Administration, where he remained until his aeath. 
Hall, Sr. maintained that it was Mrs. Dwyer's unfortunate past that * 
had prompted the decision to make her the beneficiary of the Stone- 
14/ 
leigh assets. 
Despite her new wealth, Mrs. Dwyer's lifestyle did not 
undergo any radical shift. Although she moved from Brooklyn to a 
larger more expensive apartment on Central Park South in Manhattan, 
she continued to work as Hall, Sr.'s personal secretary. She expendec 
from the assets of the property approximately $2,000 per year for per: 
15/ 
„ gnortly after the gift she had the first of a long 


series of wills drafted which left the buik of her estate to various ` 


members of Hall, Sr.'s family. . 


In October, 1941, with war between the United States and 
Germany imminent, the United States Treasury issued regulaticns re- 


quiring the registration of all property held by United States citiz 


for or on behalf of foreign nationals. After discussing the matter 
with Hall, Sr., MrS. Dwyer contacted a lawyer, not involved with the 
a NE. 
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Stoneleigh transaction, in order to obtain his opinion as to what 
action she should take. The attorney, George Z. Medalie, Esq., advised 


ner that it would be best to report to.the government the facts sur- 
16/ : 


rounding the gift. 


On October 31, 1941, Mrs. Dwyer reported the unconditional 
gift on Treasury Form TFR-300. Thereafter, on June 30, 1943, her ac- 
ds containing the property she received f m Stoneleigh were blocke 
by the government. From August 1, 1943 to October .. 1948 Mrs. Dwyer 
filed ninetee: applications for licenses to use some of the funds or 
for unblocking: She consistently maintained during this period that 
thegift from Bochmann was genuine and irrevocable, and that she was 
17/ 
not holding the property on behaif of any person other than herself. 
In December, 1948, the Alien Property Cust.Jian issued 
Vesting Order No. 12528, whereby he seized all of the property which 
Mrs. Dwyer had received from Stoneleigh on the ground that it was the 
18/ t 
property of Kurt Schmieder. Mrs. Dwyer, in turn, commenced an actic 
seeking the return of the property, claiming that it had been received 
by her as an absolute and unconditional gift. In 1951, a settlement 
was reached in the suit pursuant to which 55 percent of the seized 
property was returned to Mrs. Dwyer. A crucial piece of evidence 
which led to the settlement was a signed statement by Schmieder, 
ektainea on June 1, 1945, which read: 


N UM 
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“The undersigned cor firms herewith that it is 
understood by him that the gift of Mrs. Bochmann's 
bank balance with the New York Trust Company and 
of securities deposited there to Mrs. Dwyer is a 
voluntary, absolute and irrevocable gift, without 
any obligation of Mrs. Dwyer." 
The statement was witnessed by a Dr. Alfred Lindner, who was apparently 

» 19/ 
a mutual friend of Schmieder and William Graupner. 

i 

The plaintiff now contends that this absolute gift was 
subject to a gentlemen's agreement, whereby it was intended that the 
money transferred to Mrs. Dwyer would sometime in the future be return 
to him. He claims the* ‘he perpetrator of the fraud against him was 
Louis Hall, Sr., who ted as his attorney in the transaction, and 
whose family will now end up with the bulk of the Stoneleigh assets 
since Hall's children are the principal beneficiaries of the Dwyer 
estate. Schmieder charges that Mrs. Dwyer knew of this gentlemen's 


agrecment, and acte es the agent for Hall, Sr. in the perpetration 


of the fraud. 


I. rlaintiff's Standing to Sue 


Before turning to the merits of the factual dispute, it i 
first necessary to determine whether, in light of the government's 
vesting order of 1948, plaintiff Schmieder still has any interest in 
the subject property. The defendant contends that t^^ vesting arder 
terminated every interest of plaintiff - legal or equitable, vested 
20/ 


contingent - Jn the property transferred to Dwyer. We agree. 


— o 
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; On December 15, 1948 the Office of Alien Property issued 


y Vesting Order 12528 ent: tied "Stock Owned bv and Debts Owing to Kurt 
21 
Schmieder." The order began by stating that Schmieder was a resident 


of Germany and thus a national of a designated enemy country. The 
, 
order went on to list various securities in Mrs. Dwyer's name which 


were traceable to the gift from Mrs. Bochmann and stated that such 


property was 


"property within the United states owned or 
controlled by, payable or deliverable to, 

held on behalf of or on account of, or owing to, 
or which is evidence of ownership or control by, 
Kurt Schmieder the aforesaid national of a desic- 
nated enemy country (Germany);" (emphasis added) 


The order concluded: 


"THERE IS HEREBY VESTED i. the Attorney General 

of the United States the property described 

above, to be held, used, administered, liquidated, 
sold or otherwise dealt with in the interest oz 
and for the benefit of the United States." / 


Daai A digg Jv 


y to her on the ground 


Subsequent to the vesting of this property, Mrs. Dwyer 
brought suit for the return of the propert | 


that Schmieder did not have any interest in the property. As noted 


ET TU od 


above, the lawsuit was settled pursuant to a stipulation which provide 


uld be given securities having a value of 55 percent 
23/ 


that Mrs. Dwyer wo 


of tno total amount seized. 


t i The statute, pursuant to which Schmieder's interest in 


rc 
ah De 


the proverty held by Dwyer was vested, provides that with respec 


- t s 
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to any seized property, the Alien Property Custodian 
"shall have power to manage such property and 
do any act or things in respect thereof or 
make any disposition thereof or of any part 
thereof, by sale or otherwise, and exercise 
any rights or powers which may be or become 
appurtenant thereto Or to the ownership there- 
of in like manner as though he were the absolute 


owner thereof." 
* 


50 U.S.C. App. 812 The Supreme Court has held that under the Trading 
with the Enemy Act alien enemy owners are divested of every right - 
beneficial as well as legal - in respect of money and property seized. 
Cummings v. Deutsche Bank (1936) 300 U.S. 115, 120; Woodson v. Deutsche, 
etc., Vormals (1934) 292 U.S. 44^, 45^. See, also, Balkan Nat. Ins. CO. 
v. C.I.R. (cd Cir. 1939) 101 F. 2d 75, 77: United States v. Borax Consol. 


(N.D. Cal. 1945) 62 F.Supp. 229, 223. 


It thus seems clear that if Schmieder had any interest in 
the property conveyeä to Mrs. Dwyer, that interest was totally extin- 
guished when the vesting order was issued. At that come. the Alie? 
Property Custodian had full and complete title to the property, and 


had the authority to deal with that property in any manner appropriate 


to the interests of the United States, including the settlement of a 


claim with a third party. Indeed, since the claim that the govern- 
ment settled when it reconveycd certain property back to Mrs. Dwyer 
was a clair that Sehmieder retained some beneficial interest in the 


property, it seems apparent that the very interest Schmieder asserts 


RE iW. 
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, 
* 


in this action is the one which was subject to the vesting order and 


ultimately disposed of in its settlement with Mrs. Dwyer. 


Furthermore, the cases interpreting the Trading with the 
Enemy Act have uniformly held that a divested alien has no right to 
pursue an action against a subsequent transferee from the United States 


for the return of vested property. In Mutzenbecher v. Ballard (S.D. 


| — 
i N.Y. 1925) 16 F.2d 173, aff'd (2d Cir.)16 F.2d 174, cert. denied 273 
| 
U.S. 766, plaintiff, a German co-partnership, sought to collect certain 
commissions earned by the defendant in the United States’ to which the 
< e 
F plaintiff was in part entitled. Plaintiff's interest, however, had 


E 
1 beer seized by the Alien Property Custodian. The court held that upon 


seizure only the Alien Property Custodian could institute suit against 


1 the defendant for the commissions. It went on to state (16 F.2d at 17 
"Where the Alien Property Custodian has made a 
: disposition of seized property of an enemy alien, 
i including the adjustment of an alleged claim, 
such scttlenent cannot be attacked by the enemy 
" alien, nor has the enemy alien any stan.ing PUT 
= a suit brought against the one with whom the Alien 
Property Custodian has settled.” 


Ç 


First Reinsurnnrce Co- (2d Cir. 1925) 6 F.2d 7 


Similarly, ın Munich v. First REAN 

issed 273 U.S. 666, the Alien Property Custodian had seize 
fendant corporation which was owned by the plaintif: 
Thereafter, the Custodian sold the property, 


out of those procceäs, paid the defendant, who had asserted a c! 


against the plaintiff, a sum of about $50,000. In affirming the 


jn TRAE nn m —— 
w 
3 
or 
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dismissal of plaintiff's complaint against the defendant for a return 

of that money, the Court of Appeals explained (6 F.2d at 747): 
"The complainant, at the time the Custodian 
seized and sold its shares of stock in the 

° defendant company, was, in our opir`on, 

divested of all richt, title, or interest in 
the property, and in the proceeds realized by the 
subsequent sale of the property. It could n-t 
thereafter reclaim the property from the person 
to whom it was sold. It nad no right to or interest 
in the proceeds of the sale, and no right to reclaim 
any portion thereof which the Custodian paid over to 


a third person in settlement of a claim which such 
person had against the enemy." 


In the face of such established legal precedent, the 


plaintiff sets forth three arguments in support of his position 


that he has standing to bring this action. 


First, Schmieder argues that the vesting order related 
sclely to specific itom of property end was carefully drafted so as 
not to deprive him of any equitable claims against Mrs. Dwyer. Plain- 
tiff, however, has suggested no motive as to why the Alien Property ` 
Custodian would wish to attach an alien enemy's legal interest in 
specified property and not his equitable interests as well. Such a 
disposition would clearly contravene the purposes of the Trading with 

24/ 


the Enemy Act, and we are convinced that in this case such a result 


was clearly not intended. 


1 
| 
1 
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Secondly, plaintiff claims -that even if he had a beneficial 
interest in the property at the time of the vesting, this interest was 
regained when the government reconveyed certain of the properties back 
to Mrs. Dwyer. This argument, too, musi be rejected. As noted above, 
once vesting occurs, the Alien Property custodian becomes the actual 
owner of the seized property. He has the right to sell the property, 
or to settle claims involving the property. When these events occur, 
however, the divested owner cannot regain any previously lost rights 
in the property. The whole scheme of the Act militates against such a 
result. 50 U.S.C. App. §7(e) provides that those who deliver money 
Or property to the government pursuant to a vesting order are fully 
discharged of their obligations with respect to that property "for all 
purposes." Such transferors may not be held liable in any court for 
their compliance with a vesting order. Furthermore, as indicated 
above, subsequent trans* rees from the government cannot be sued by 
one whose property has been vested. Indeed, the Act explicitly states 
that the sole remedy available to an eneuwy alien is an action against. 
the government on the ground that the vesting order was improper. See, 

25/ 
$0 U.S.C. Ap». S7(c) and $9. 

Finally, the plaintiff argues that his claim for fraud did 
not arise until long after the vesting order was issued and the property 
returned to Mrs. Dwyer. He maintains that "the equ' table duty to make 
restituti to Schafieder did not arise until the late 1960s when Schmied 
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learned for the first time that Dwyer, "the Halls, and the Graupners 
26/ 
had *'conspired' and acted to keep the property." This argument, 
however, ignores the fact that whatever equitable interests Schmieder 


had in the property arose on the very day in 1938 when it was trans- 
ferred to Mrs. Dwyer. While his frilure to discover the fraud until 
the 1960s wculd affect the runnin * the statute of limitations, 

it could in no way alter the fact tnat his interest on the property 
pre-dated the vesting order. And, as noted above, whatever that 
interest was, it was totaily extinguished by the seizure of the propert 


by the Alier Property Custodian. 


II. Merits 


Although we have found that the plaintiff does not have 


standing to pursue this action, we deem it appropriate, in the event 


that ruling should be overturred, to proceed to a decision on the 


As we have seen, the basic factual issues in this dispute 


concern the arrangements made when the Stoneleigh Corporation assets 
were given to Mrs. Dwyer. Schmieder claims that Hall, Sr. and Graupne 
had agre^d that the property would be returned to him at some future 
time. Ne claims that Mrs. Dwyer knew of this gentlemei.’s agreement 
when she took th» property, and that acting in concert with Hall, Sr. 
renegod « “he I Sí 
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At first blush, there appears to be substance to the 
27/ 
plaintiff's charges. Mrs. Dwyer never - to the day of her death - 


met Schmieder or Mrs. Bochmann. She was chosen as the done by her 
employer, Louis Hall, Sr., who, at the time, was acting as Schmieder's 
attorney in :he disposal of the funds. Mrs. Dwyer had a personal and 
trusting relationship with Hall, and probably would have accepted the 
gift of property conditionally had Hall requested her to do so Shortly 
after receiving the gift, she executed the first of a series of 
testamentary instruments all of which were drafted by or at the 
direction of Louis Hall, Sr., c* Louis Hall, Jr., and all of whch 
named members of the Hall family as primary beneficiaries. When, after 
the war, Schmieder tried to get in contact with Mrs. Dwyer, she acted 
in a singularly ungracious fashion,considering that Schmieder had been 
the ultimate source of her wealth and, whatever his motives, had 
rerjered significant assistance in her efforts to get the property 
back from the government. Finally, no reasonable explanation for her 
conduct in this regard was even proffered. " 


and other 
However, having considered all these/facts and circum- 


stances, we conclude that singly or in combination they "^ not establi 
that in 19 “irs. Dwyer and Louis Hall, Sr. embarked upe and consum- 
mated a conspiracy to defraud Schmieder. In this connection we obser' 
28/ 29/ 
that while generally either a constructive trust or fraud must be 
proved by clear and cenvineing evidence, we do not feel that plaintiff wc 
— 16 


891a 


s case even if normal civil standards of proof 
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ty 
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were to p 


Analyzing the evidence we start out with a realization 


that plaintiff Schmieder is a highly unsatisfactsry witness. He 


knowingly and wilfully perpetrated scheme in the early 1930s to 
à (?gitimate property taxes imposed by the German government in 
the of the Weimar Republic, a circumstance that can hardly be 
his 


explained - as PISIMELPPM attorneys attempt to - as hostility to the 
Nazis. Secondly, his present position in this lawsuit is directly 
antithetical to his sworn statement in 1948 that the gift to Mrs. 
Dwyer had been irrevocable and unconditional. This statement was 

a critical motivating factor in the government's decision to settle 
the Dwyer lawsuit, and we reject plaintiff's claim that he had no idea 


of the statement's purpo: it the time it was made. 


in addition to the unsatisfactory nature of Schmieder's 


testimony, we must also observe that very other participant in the 


transaction at issue - Mrs. Dwyer, Hall, Sr., and William Graupner - 
has speci illy repaciat: and contradicted Schmieder's testimony. 


Moreovor, alth jn Mrs. Dwyor and Hall, sr. might be assumed to have 
31/ 

had selfish motives that might have prompted false testimony, no 

one has suggested a reason why William Graupner would also comnit 

por jury. All that is Known about him is that ho was a friend of both 

Schmisder and Hall, and that neither he nor his son either had or hoped 
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for any 


Settin 


turning to the pro 


defendant's direction than in plaintiff's. 


it must be 


from Schmiec?r'sS point of view, 


when the gift was made the Nazi regime was 


least of all a resident of Germany ~ would 


cipate that the regime would b 


Moreover. what Schni2zder was 


put to death upon discovery that h 


In these circumstances, it seems Mm 


wished to get 114 of all traces of 


than enter into some gent lemen s agr 
ably have come to the attention of the 
later - with Nazi power only 


many year 


cchmieder's r ollections of 


nig? re - 
have undergone a drastic change. 
From Hall, Sr.'s and Mrs. Dwyer's point of view, 
improbat le that they would have u 
and locse with their own government just 
cally a stranger to Hall and a total stranger to Mrs. 


g to one side considerations of veracity. 


babilities of the situation. 


ownership by an absolute 


Nazi authorities. 


an unple 


interest in the property giver to Mrs. Dwyer. 


and 

they lean more in 
Looking at the matter 
remembered that in 1938 

at its height and no One - 


have been likely to anti- 


e lying in ruins in sever. short years. 
seeking to avoid was the risk of being 
e had been hiding foreign assets. 


ore probable that he would have 


gift rat! 


eement" whicn might conceiv- 


Of course, 


sauily remambere? 


his 1938 sentiments might 


it seer 


ndertaken the risks of playing fas 


to enable Schmieder (prac 


Dwyer) to out 
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With respect to Mrs. Dwyer's ultimate use of the money 
for the benefit of the Hall family, while it might — suspicion, 
it cannot serve as a basis for a finding of fraud. It is clear that 
Mrs. Dwyer had a high regard for her employer and his family. There 


is no showing in the record that she had any close relationships with 


any members of her own family. She was aware of the fact that it 
was Mr. Hall who designated her as the recipient of the Gift. It 
cannot therefore be thought unnatural that she should have decided 

2 


to make the Hell family the recipient cf her bounty upon her decease. 


This leaves only what we have described as Mrs. Dwyer's 


ungracious conduct at the time Schmieder tried to make contact with h« 
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and the defendant's total failure to offer any rational explanation 


3E 
27 à; 
"ie for such conduct. This troubled the court during the trial, and stil- 
— 
E does. While it would be easy to rostulate an explanation for the con 
i | 
3 it is difficult to imagine why none was oftered. As tu à possible 
# 
uF explanation, Mrs. Dwyer had after all taken an oath in a federal cour 
7 : 
1 that there were no strings attached to the prope cy in her hands and 
if 
i that she owed Schmieder absolutely no duty to account for the same. 
14 
x micht very vell have feared that any conduct on her part incon- | 
d | 
P sistent with such a position - fuch as even a meeting or a discussior 
M witi: Schmieder - could have caused the government to reopen its case 
J | 
6 or might even have landed her in jail for perjurv. But if such - or 
t 
anything like it - were the cause of Mrs. Dwyer's conduct, Hall, Jr. 
| 
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who was advising her in the matter, must have been aware of these 
considerations and could easily have testified concerning these moti- 
vations. Nevertheless, neither ungracious conduct on Mrs. Dwyer's 

part in 1967, nor lack of candor on Hall, Jr.'s part - if such there 
was, - in 1975, are sufficient (separately or taken together) to support 
a findirg that Mrs. Dwyer and Hail, Sr. had in 1938 embarked upon and 


consummated a conspir: .y to defraud. | 
1 


CONCLUSIONS 
In summary, we find that plaintiff has no standing to 
pursue this action, and, in the alternative, that plairtiff has 
failed to satisfy his burden of proof. Accordingly, the complaint 


mus. be dismissed. 


The foregoing shall constitute the court's findings of 
fact and conclusions of law pursuant to Rule 52 (a) of the Federal 


Rules of Civil Procedure. 


SO ORDERED. 


Dated: New York, New York 


September 25, 1975. 
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FOOTNOTES ` 


Defendant has urged that plaintiff is precluded from testifying 
about conversations with Louis Hall, Sr. and William Graupner 
by virtue of New York State's Dead Man's Statute, Section 4519, 
Civil Practice Law and Rules, McKinneys Consol. Laws of N.Y. 

c. 7B. We find that provision inapplicable, and accordingly, 
we have considered all relevant testimony submitted at trial in 
reaching our conclusions. 


e s Exhibit 4. From 1925-1931, Germany had a 
property tax, and a resident of Germany was required to include 
property located outside Germany in his property tax return. 
Failure to disclose such property wat a criminal offense. In 
1931, the maximum sentence for this offense was increased from 
two years to ten years imprisonment. In addition, beginning in 
1931, Germany enacted foreign exchange controls which required 
citizens to report their foreign holdings. By 1932, the maximum 
penalty for failure to report was also ten years imprisonment. 


Plaintiff' Exhibit 26A, p.41; Exhibit 27A, pP- 144-148. 


u 


Plaintiff's Exhibit 27A, pp. 12-16. 


Defendant' Exhibit H. 


wn 


Plaintiff's Exhibit 2 pe 9 
Plaintiff's Exhibit 4C, PP. 15-19. 


To the extent such a finding is at all relevant, we find that 
Hall, S knew by this time that Schmieder was the beneficial 
or real owner of the assets of Stoneleigh Corporation. 


Plaintiff's Exhibit 4c, pp. 19-24; 2A, pP: 7-8. with 


We are, of course, not concerned in this Litigatior/ whether the 
legal advice rendered by liall, Sr. was correct or not. It sho! 
De noted, however, that plaintiff has not suggested any altern 
tive course that could have been legalıy followed. 
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Plaintiff's Exhibit 4C, p. 26. f 


s Exhibit 4C, p. 39. 
ious, this statement is highly ambiguous and sheds no 
soever on the discussions between Graupner and Schmieder 


Defendant's Exhibit E. 


Plaintiff's Exhibits 12A, 12B. 


Defendant's Exhibit K-2. 
am i 
Although this specific issue may have been decided in plaintiff’: 


ther directly or indirectly by other district judges to 
may have been previously assigned, we cannot now 
nsibility of considering the question de novo. 

'ts Company Vv. Sonotone Corsoration (2d Cir. 195 


230 F.2d 131, 134-6, cert. dism. 352 U.S. 883 (Judge Learned Har 
See, also, Rodricue2 v. Olaf Pedersen's Rederi A/S (E.D.N.Y. 197 


24/. 


25/ 


26/ 


28/ 
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The original Vesting Order, Exhibit 12-A, was subsequently amended 
but only to the extent of changing the description of the securiti: 
vested. See Plaintiff's Exhibit 12-B. 


Plaintiff's Exhibit 13. 


In United States v. Chemical Foundation (1926) 272 U.S. 1, 9-10, 


the Supreme Court stated: 

"The purpose of the Trading with the Enemy Act 

was not only to weaken enemy countries by 

depriving their supporters of their property, 

.» but also to promote production in the 

United States of things useful for the effective 

prosecution of the war." (cite omitted) 
The Court indicated that the Act should be "liberally construed 
to give effect to the purposes it was enacted to subserve." 
See, also, Clark v. Uebersee Finanz-Korp. (1947) 332 U.S. 480. 


Plaintiff relies heavily on Craiq v. Bohack (2d Dept. 1963) 19 
A.D.2d 891, 244 N.Y.S.2d 737. To the extent this case supports 
plaintiff's position, we feel it should be disregarded as an 
incorrect statement of federal law. 


Plaintiff's Post-Trial Brief at 27. 


The government, when it vested the Dwyer properties in 1948, 
obviously thought that some agreement to return the property e 
to Schmieder existed. Juäge Holtzoff, who presided over the 

suit filed by Nrs. Dwyer t reclaim the vested property, in fact 
indicated during th»' proceeding that he felt Mrs. Dwyer had no 
sitie in the pertv, and was simply a "straw". (Plaintiff's 
Trial and Evidence Memorandum at 10). Obviously, since the 

action in that case was settled by stipulation, and never formally 
tried dy Judye Holtzoff, his remarks are not binding. 


Sec, Lundy v. Murtagh (Sup. Ct. 1955) 141 N.Y.S.2d 247, appeal 
Gismicsed 143 N.Y.S 2d 820, and cases cited therein. 


McDonnell v. American Loduc Petroleums (2d Cir. 1972) 456 F.2d 
1170; Fein v. Starrott Television Corp. (lst Dept. 1952) 280 
App. Div. 670, 116 N.Y.8.2d 5/L, aff'd 305 N. r. B56), 
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If Hall, Sr. had himself accepted the gift from his client 
Schmieder, tte burden would have been upon him to establish 
V of his conduct. See, In re Bartel's will (4th 
33 A.D.2d 987, 307 N.Y.S.2d 260; Howland v. Smith 
1959) 9 A.D.2d 197, 193 N.Y.S.2d 140. However, 
rine cannot be here invoked in the absence of proof 
he was in a conspiracy with Mrs. Dwyer. 


the propriet 
1970) 


Even so, it must be born in mind that Hall, Sr., a respected 
member of the New York Bar and a name partner in a leading law 
firm, cannot lightly be thought to have assumed the risks of 


In this connection, we note that 
over plaintiff's strenuous objection we allowed two witnesses tc 
give character testimony on behalf cf Hall, Sr. This mav wel) 
have been technical error. The testimony was allowed at a time 
when we felt we would probably find for plaintiff and were 
anxious to let the defendant build up the best record possible 
for purposes of appeal. However, if error it was, we can cer- 
tify it was harmless beyond a reasonable doubt. We were well 
aware Of the reputation of Hall, Sr. and his firm, and all the 
testimony accomplished was to confirm our then suspicion that 
Hall, Jr., was not being candid about his awareness of the 
events of 1938. That suspicion has since subsided in light of 
Schmieder's acute need for secrecy. At that time, Hall, Sr. 
may well have been proceeding on a "need to know" basis in 
making disclosures to his son. 


Mrs. Dwyer also loaned money to Hall, Jr. during her lifetime, 
but the same considerations would seem to apply to that trans- 


action. 
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$ SOUTHERN DIS3':ICYT OF Miu YOAK 


6, 1975 


ar - 22020 = we we wee ws = = - — 


| KURT 


SCHMTED, 


-agains t- 


LOUIS li. HALL, JR., as 
Executor of the Estate of HELEN B 


D WY ist 1 


The issuesin the above entitled action havin. oeen brought on 


2 
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f | 

2 regularly for trial, before the Honoraole hitman Knapp, United | 

*. | 

2 A S Stabes District Judge, on June 3u and July 1, 1975, and at the | 
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ler. 7 | | 

bo conclusion ef tie evidence the Court having reserved decision, and | 


the Court thereafter on October 1, 1975, having handed down its 
QA H opinion, constituting its findings of fact und conclusions of law 


in favor of tne defendant, it is 


Burn 
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ORDERED, ADJUDGED and dada: That defendant LOUIS H. HALL, | 


4 JR., as Preliminary; Exec 


T 3 j itor of the Estote of Helen B. Dwyer, have 
TIN f % 


judgment against the plaintiff KURT SCHMIEDER dismissing the 


complu int. 
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NOTICE OF MOTION FOR ORDER AMENDING THE OPINION ENTERED 
SEPTEMBER 25, 1975 AND FOR AN ORDER GRANTING PLAINTIFF A 


NEW TRIAL, REHEARING OR RECONSIDERATION 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Plaintiff, NOTICE OF MOTION 
-against- Civil Action No. 
69 Civ. 1939 (WK) 
LOUIS H. HALL, JR., as 
Preliminary Executor of the 
Estate of Helen B. Dwyer, 


Defendant. 


PLEASE TAKE NOTICE that upon all the proceedings 
heretofore had herein and upon the accompanying affidavit of 
Werner Galleski, Esq., sworn to the 16th day of October, 1975, 
plaintiff will move this Court before the Honorable Whitman 
Knapp, United States District Jvdge, Southern District of New 

/ 
York, courtroom No. 1105 at 2 p.m. on the l4th day of November 
1975, United States Courthouse, Foley Square, New York, for 
an Order amending the court's findings of fact and conclusions 
of law as set forth in its opinion dated September 25, 1975, 


and for an order granting plaintiff a new trial, a rehearing 


or reconsideration, all pursuant to Rules 52 and 59, Federal 
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NOTICE OF MOTION FOR ORDER AMENDING THE OPINION ENTERED 
SEPTEMBER 25, 1975 AND FOR AN ORDER GRANTING PLAINTIFF A 
NEW TRIAL, REHEARING OR RECONSIDERATION UNDER RULES 52 & 59 
UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 


. OOOO SS OO —  -— BOBO eee ee 0 m m w= X 
KURT SCHMIEDER, 
Plainti ff, NOTICE OF MOTION 
-against- Civil Action No. 
69 Civ. 1939 (WK) 
LOUIS H. HALL, JR., as 
Preliminary Executor of the 
Estate of Helen B. Dwyer, 
Defendant. 
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PLEASE TAKE NOTICE that upon all the proceedings 
heretofore had herein and upon the accompanying affidavit of 
Werner Galleski, Esq., sworn to the l6th day of October, 1975, 
plaintiff will move this Court before the Honorable Whitman 
Knapp, United States District Judge, Southern District of New 
York, courtroom No. 1105 at 2 p.m. on the 14th day of November 
1975, United States Courthouse, Foley Square, New York, for 
an order amending the court's findings of fact and conclusions 
of law as set forth in its opinion dated September 25. 19175, 


and for an order granting plaintiff a new trial, a rehearing 


or reconsideration, all pursuant to Rules 52 and 59, Federal 
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